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Wednesday, February 2, 1887. 

Mr. Storrow. I now come to the Drawbaugh case.* I listened 
to the argument yesterday. I had thought that I knew the contents 
of that record, for I took nearly every deposition in it myself; but 
I confess I was astonished at what I heard yesterday about it. 

We have argued hitherto that the facts of Drawbaugh's history, 
and one particular fact, made his story impossible ; not improbable, 

* Briefs. In the court below we filed a long brief (pp. 536) in the usual form. 
There were so many witnesses (nearly 600) that we thought that insufficient. 
So we made an appendix to it (pp. 829), in which we set out the testimony of 
every witness. We wrote a little introduction, stating the nature of the evi- 
dence offered on the one side or the other. Then we stated the deposition of 
each witness seriatim. We gave an abstract of his testimony with quotations 
of the material parts. Then with each we stated and quoted, not all the gen- 
eral facts of the case, but those portions of the testimony which particularly 
bore on him, and pointed out how they confirmed him or overthrew him. To 
this we prefixed a list of the witnesses in the order in which they were taken 
and appear in this appendix, and also an alphabetical list with references. This 
volume came to be called "abstract," and is so marked on the back. The oral 
arguments below were also printed. 

These books we have furnished to the Court as our present briefs. They are 
bound in red, and are entitled as follows: 

"Drawbaugh Case, Brief for Bell Co." This contains the brief (pp. 536) 
used before Judge Wallace at the principal hearing in New York, September, 
1884. At the end of it, but in the same volume, is a brief (pp. 36) used before 
Judge Wallace, at a hearing on u additional proofs," at Syracuse, Nov. 28, 1885, 
called the "Syracuse brief." All the references in this argument to " brief," 
are to this volume. 

" Drawbaugh Case, Abstract of Proofs," being the appendix referred to. 

"Drawbaugh Case, Oral Arguments for Bell Co.," being the oral arguments 

D 
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but impossible. His story is thut he had electric speaking tele- 
phones for eight yearn before the Bell patent, at his machine shop 
lit Hberly's Mills, three miles from Harrisburg, the capital of 
Pennsylvania. He had them in his shop (that is the story), 
but never elsewhere. They were, he says (and they must prove 
that in order to make out a defence), practical, operative and suc- 
cessful speaking telephones. If their testimony proves anything, it 
proves that for six or eight years, in fact eight or nine years, before 
the Hell patent, he practically and successfully transmitted speech 
with the instruments at his shop, so that the farmers of the country 
around coming in there could use the instrument, could speak into 
it, and understand through it all Unit was said. That story is told 
fully. 

That is their case, if you believe the proof for what they offer it, — 
a practical operative instrument for eight years before Bell's patent, 
at this man's shop. And yet another part of his story — his own 
sworn statement — is that these telephones were never used for 
any useful purposes whatever. Ho had a whole lot of them, say 
they , and yet never used them for any useful purpose. He never took 
one outside of his shop until long after the date of the Bell patent. 
I speak of the physical fact. lie never offered a single one to a 
human being to use until at least two years after the Bell patent. 
They were not sold. Their whole story is that hundreds of people 
knew of them. They have brought I do not know how many, a 
hundred and lifty or two hundred people, to say that they actually 
saw them, and a great many used them, all in his workshop. There 
was no concealment about them, no reason for keeping them quiet ; 
and yet, his story is that these eight years of speaking telephones 
never led to the use of the telephone by any human being. Nobody 

of Messrs. Dirkrrnon & Storrow, at the main hearing below in September and 
October, 1884. 

A few additional pages have been inserted in some of these volumes in re- 
binding. 

llesidcs this, during the argument below in October, 1884, we prepared, at 
Judge Wallace's request, an alphabetical list| of the witnesses, with references 
to the places in the record, u Hrief " and u Abstract" where they could be 
found. It is a square, paper-covered pamphlet of a few pages. It is furnished 
to the Court. 
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ever wanted them, nobody ever asked him for one. He never took 
one to Harrisburg, three miles from his house, to show. He never of- 
fered one to anybody. They made no mark in the community. They 
were known, he says, all over the county, yet not a newspaper 
ever mentioned them. They did not leave a mark anywhere in 
history. Even he did not ever use them for any useful purpose. 
Ho did not even run a line from his shop to his house, or a line 
from one part of his shop to another, and use them in that way to 
speak to his workmen. According to his story they were kept in a 
box, and he took them out once in a while to experiment with, or 
to entertain visitors. That was the only use he ever made of them. 
He so testifies. 

It seemed to us impossible that the speaking telephone could have 
been known to that community within three miles of Harrisburg, 
for eight years before the Bell patent, and have left no mark. It 
is impossible that a practical telephone, successful, operative, 
could have been there without coming into use. That is their 
story. They put in their answer, which I will read by and by, 
that not a human being in the world ever transmitted speech 
by reason of any information derived from Drawbaugh. The 
telephones which have come into the world — they have put this 
in so many words in their answer — are the result of the inde- 
pendent inventions of other persons, and are not due to any infor- 
mation from Drawbaugh. {Our Drawbaugh briefs pp. 76-78.) 
That seems to us impossible. When you come to read the rest of 
the testimony, you will find how much more impossible it is. 
One reason which makes it seem to us impossible is that we know 
from the record how Mr. BelFs instruments astonished the world, 
how quickly they were taken up, how his feeble instrument at the 
Centennial made him famous all over the country, all over Europe, 
and over the world ; how his first instruments which he offered to 
the public were so eagerly taken up that they went out by the thou- 
sands, instantly. Such an invention, so easy to make, so cheap, so 
simple, which everybody could use, could not help publishing itself. 
If it exists, it gets published necessarily. It is obvious it must be 
so, and the experience of Mr. Bell shows it was so. We have 
relied very much upon that argument. 
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I was astonished yesterday to hear that that argument was all 
taken away from us, and that our own record had destroyed it. I 
was surprised at that. The argument that was made yesterday was 
that Mr. Orton, the president of the Western Union Company, 
saw the telephones of Mr. Bell in the spring of 1877 ; examined them, 
and pronounced them to be a mere scientific toy of no utility ; that 
he would not until the fall of 1878 permit his company to have any- 
thing to do with them. That was a very serious matter, because Mr. 
Orton was one of the ablest and most energetic men, one of the most 
far-seeing and wide-awake officers the Western Union ever had. If 
he, after examination, — after, as they say, his principal expert, 
Mr. Pope, had brought them to his attention and urged them upon 
him, — if he, under those circumstances, pronounced them to be a 
mere useless toy, I do feel that a great deal of the strength of that 
argument is taken away. Yet it was a surprise to me to learn that. 
These gentlemen told you so. They are careful gentlemen. They 
have been studying this record. They could not have said that 
unless it was in the record. At least, they would not have said it 
unless they believed it was in the record. They would not have 
said it was in the record unless it was there, for they tell you that a 
man cannot remember that which is not. They could not have be- 
lieved yesterday — and I am sure they would not have said it if 
they did not believe it — that Mr. Orton pronounced it a scientific 
toy, if there was not a word of that sort in the record. They have told 
you and proved to you by the hour that it is impossible for a man to 
remember what did not happen. They could not have done it by for- 
getfulness. They could not have done it by not investigating the 
record ; for the gentlemen addressing you, the counsel for the Draw- 
baugh and Overland cases, would not have addressed to your Hon- 
ors an argument based on documents unless they had examined the 
documents themselves carefully. They would not do that. Now, 
will your Honors be kind enough to look at vol. i, in the Dowd case 
in the Overland proofs. I do not think it is on the table before you. 
It is the blue backed book. 

[Mr. Storrowthen pointed out to the Court that in Doted, i, 320, 
Mr. Pope, the electrical adviser of the Western Union, testifying for 
Mr. Orton in 1879, said that in the summer of 1877, Mr. Orton told 
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him that the Western Union must have the speaking telephone, and 
directed him at once to ascertain what patents (other than Mr. Bell's, 
which they proposed to simply infringe) they must buy. On Sept. 
6, 1877, Mr. Ortou (by the Gold and Stock Company) made a con- 
tract with Dolbear to at once put out telephones (Dowel, i, 314). 
About the same time they made a similar contract with Gray 
(Dowd, i, 129). On Dec. 1, 1877, Mr. Orton had organized a new 
company to infringe — the "American Speaking Telephone Company " 
(ib.). In the spring of 1878, Mr. Orton's companies were actively 
engaged in furnishing telephones for commercial use, and Drawbaugh 
testifies (Drawbaugh, defts, ii, 1050) that in May, 1878, he examined 
them at Mr. Orton's Harrisburg office, and borrowed one to take home. 
In September, 1878, Mr. Orton's infringement had become so exten- 
sive that the Bell Company sued him (Dowd suit) . This story about 
Mr. Orton was told by the defendants at the circuit, and they were 
thus corrected two years ago (Mr. Dickerson's oral argument below, 
p. 160). Yet they repeat it, of course, in a sincere belief in it. 

No better experiment could be made right in open court to show 
the worthlessness of memory of able, acute and honest gentlemen ; 
to show how easy it is even for them to think they have learned from 
the record that which is not there at all. 

I come to the general story of Drawbaugh. He was first heard of 
as a prior inventor of the telephone, and he was first set up to antici- 
pate the Bell patent in the fall of 1880 ; at that year and at that time, 
— the fall of 1880 or the summer of 1880. He was set up by a state- 
ment in the newspapers in the summer of 1880 — July 22, 1880 — 
that the people surrounding him and his associates had proposed to 
obtain, if they could, a patent for him as the first inventor of the 
speaking telephone. Their proclamation is found in the bill in 
complainants' proofs, vol. i, p. 13. It states that although for four 
years the Bell Company and others relying on the Bell patent had 
covered the country with telephone lines, these gentlemen now pro- 
posed to obtain a patent, if they could, for Drawbaugh. Their 
statement is (last Drawbaugh brief, p. 71) : 

u The cash capital of the company is $5 ,000 ,000, with headquarters in New 
York, and in about sixty days they will open up the telephone, which will cer- 
tainly result in the driving out of all telephones in the market save the one 
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they hold, or else compelling the Gray* Bell and Edison lines to pay the new 
company a munificent royalty." 

That was the first announcement of Drawbaugh to the world. It 
was a publication in the Cincinnati Commercial of July 22, 1880, 
and there was another similar one in a New York newspaper a few 
days later. The answer said that an application had been filed on 
the inventions claimed for him, and Drawbaugh himself testified that 
it was so filed July 21, 1880, and was his first telephone application 
(Draiobaugh, defts, ii, 856, 1071-72). We thereupon called for it, 
but bis counsel refused to let him produce a copy of it, and we have 
never seen it. 

The suit was brought in October, 1880, and resulted in a prelim- 
inary injunction. On that injunction motion there were affidavits 
filed for the defence. They were, however, to the effect that the 
defendants had not used or threatened to use any telephone at all, 
and they did not set up the Drawbaugh defence. The Court found 
that they had used and had threatened to use telephones, and 
enjoined them. 

There was at another time a hearing on a motion against the Over- 
land Company at Philadelphia, which was referred to yesterday, in 
which the Drawbaugh defence was set up. The testimony had been 
substantially all taken, and it was put into that case by the defend- 
ants (Overland Co.) as a defence to a motion for injunction in Janu- 
ary, 1884. That came on to be heard before Judges McKennan, 
Butler and Nixon, the last of January, 1884. It appeared then that 
the Drawbaugh case was likely to be heard at final hearing in New 
York in about throe months, and they declined to consider the mat- 
ter at all, and postponed the motion until it should be heard in New 
York. They did not refuse the injunction. They simply postponed 
the consideration. After the final hearing in New York they granted 
the injunction, following the decision of Judge Wallace at final hear- 
ing. The Drawbaugh case on its merits has been considered by 
Judge Wallace, and by no other judge. All the other judges before 
whom it came have either, as in the case I have mentioned, sus- 
pended judgment until he had passed upon it, or followed his 
judgment after his final hearing. 

This case was begun in October, 1880. It appears in evidence that 
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the defendants did not use and never intended to use any telephone 
made or devised by Drawbauyh. One of their originators, one of 
the people who brought Dravvbaugh before the world (E. W. Chellis), 
was put on the witness stand on his own behalf, and in his direct 
examination — I won't stop to refer to these, because your Honors 
will find it all in the brief (p. 234) — he said that a company or 
association formed in the beginning of 1880. or about that time, had 
proposed to use telephones of a particular form devised by Klcmui, 
and by Tisdel, and were using them, and had started to put them on 
the market, and were afraid they would be enjoined, and were 
advised that those telephones infringed the Bell patent, and that 
their only defence would be to find a "prior inventor." That there- 
upon after they had started in that enterprise, they were directed to 
go to Harrisburg and hunt up Drawbaugh's story, and they went 
there and spent a part of a day, and bought all his pretensions from 
him and from three other gentlemen, Mr. Chellis, and the two coun- 
sel, Mr. Lysander Hill and Mr. Jacobs, who owned them at that time, 
and who had got three quarters interest in them from Drawbaugh for 
nothing, a few weeks before. They came into court, therefore, not 
as persons who were using Drawbaugh's telephones. They were 
using Klemm and Tisdel's form of telephones, and it is on that that 
infringement is made out. The proof in this case is of the use by 
them of what is called the Klemm and Tisdel telephone, patented 
about 1879 or 1880, three or four years after Bell's patent; but not 
Drawbaugh's telephone. Drawbaugh is set up — of course they had 
a right to do that, to set him up as a prior inventor — to destroy the 
Bell patent. That is his use, and that has been his only use, so far. 
Indeed, their answer says in terms, that all the telephones ever used 
in public are due to the independent inventions by others, and not to 
any information derived from Drawbaugh. They bought him in the 
spring or summer of 1880. 

Their answer, filed January, 1881, undertakes to tell Drawbaugh's 
story. It says (brief \ 76 ; Drawbauyh, defts, i, 7) that — 

" Drawbaugh, then and now residing at said Eberly's Mills, constructed and 
operated practical working electric speaking telephones, at said Eberly's Mills, 
and exhibited their successful operation to a great number of other persons 
resident in the vicinity and elsewhere "; 
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that they contained all the inventions of both the Bell patents ; that 
they 

"were fully capable of transmitting, and were actually used for transmit- 
ting articulate vocal sounds and speech between distant points by means of 
electric currents; that some of the original machines and instruments invented, 
made, used, and exhibited to many others, long prior to the said alleged in- 
ventions of said Bell, or either of them, are still in existence, and capable of 
successful practical use, and are identified by a large number of persons who 
personally tested and used, and knew of their practical operation and use, in 
the years 1870, 1871, 1872, 1873, 1874, and both subsequently and prior thereto." 

The moment you open the record and turn to Drawbaugh's 
own deposition, you must take out of that answer its most persua- 
sive allegation. They were never used between w distant points," in 
any ordinary sense. He says that he would connect them tempora- 
rily, from moment to moment, from one part of his workshop to 
another, and never elsewhere. He did not even keep them up there 
for use. He did not have a line between his shop and his house. 
He did not use them to call his workmen, or any purpose of that 
sort. He connected them up from time to time ; sometimes with 
wires fastened to the wall ; sometimes with the wires which he laid 
on the lloor, for the moment. He only used them, to borrow the 
language of Judge Shipman in another case, simply "for the pur- 
poses of experiment, or to gratify the curiosity of visitors." 

The Chief Justice. What was the greatest distance ? 

Mr. Storrow. Fifty feet ; perhaps forty or fifty or sixty feet. 
It w r as a building forty feet long. 

Mr. Justice Harlan. Some statement was made yesterday 
al>out the wire going to the upper rooms of the house. 

Mr. Storrow. It was a two-story building, and they testified 
that sometimes he put one instrument in the upper room and one in 
the room below. I do not doubt that an instrument which will talk 
a hundred feet will talk a thousand ; that is not the point. What I 
want to impress upon your Honors is, that these were never used 
practically for any useful purpose. They were speaking telephones, 
they say, but somehow or other they never were used except for 
experiment, or to gratify visitors when they came to the shop. 

The answer then goes on to state, in the passage I have read, that 
the instruments which were 
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" actually operated and used in the years 1870, 1871, 1872, 1873 and 1874, and 
subsequent and prior thereto, are now in existence, and are capable of success- 
ful use." 

Mr. Bell's invention is said to have begun, and is alleged by us to 
have been so made, that he can date back from his patent to some- 
where in 1875, or 1874, to the beginning of 1875 or the end of 
1874. Those particular years that are mentioned in the answer, 
therefore, are somewhat material. My brothers yesterday under- 
took to say that they antedated not only the Bell patent but the 
earliest date which Mr. Bell pretended to give to his invention. 
The allegation, therefore, is intentionally, that before the close of 
1874, Drawbugh had speaking telephones of a practical character, 
and that those very inshmments which were used at that time are 
now capable of transmitting speech. Your Honors know that that 
is a very material allegation. 

Mr. Justice Bradley. Am I wrong about this ? I understood 
your former argument to state that the first speech produced by a 
Bell telephone was in June, 1875. 

Mr. Storrow. Yes, sir. I understand, however, that a man who 
has got a patent, contending against a later claimant, may date back 
to something earlier than the actual reduction to practice. He may 
date back, under various authorities (cited in the brief, p. 516), to 
an adequate disclosure of it. That is the rule of law that we have 
in view. It is not important in this case, I think, except to criticise 
this answer. 

Mr. Justice Bradley. I understand you to base this upon the 
point of law that although Drawbaugh may have invented the thing 
that would do it, yet he never put it to a practical use, but only to 
an experimental use and for the purpose of amusement. 

Mr. Storrow. No, sir ; I do not put it upon that as a mere 
question of law. I am going to argue to your Honors, by and by, 
that the fact that, with the opportunities which he had and the 
almost solicitations, — I will not say solicitations, but with the 
opportunities which he had to put that in practical use, it is not pos- 
sible that he could have had practical, successful instruments, and 
never put them to use. That they were not used, under the circum- 

D 
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stances, in proof that they did not then exist or were not then capa- 
able of u*e. Hither is fatal to his case. 

Mr. J muck HuAhLKY. That is on the matter of fact. 

Mr. Stouisow. I am not arguing on the question of law. 

Mr. Jcwf'/K I'uadlky. If it were so, your point of law is — 

Mr. Kroicftow. I don't make that as a point of law by itself; at 
leant I have not hitherto. 

The r J Mention whether the instruments of an alleged prior inventor 
are the instruments of the patent, can hardly be decided except by 
an inspection of the instruments themselves. There has been no 
caw, I think, where the (>>urt has permitted an allegation of prior 
invention to lie made out by the alleged prior inventor's own descrip- 
tion of the structure of his instrument. You must produce the 
instrument. You must have something besides his own word of 
mouth. Hie allegation in the answer, that the old instruments exist 
and can to-day demonstrate their capacity, is an allegation of some- 
thing that the courts consider either in law or in fact necessary to 
enable them to rely on such a defence. Now it turns out in this 
ease, that so far from that allegation in the answer being true, it was 
impossible, at the time that answer was filed, to transmit any sound 
whatever with any instrument even alleged to have been made prior 
to 1H75. 

All the apparatus alleged to have been made before 1875 by 
Drawbaugh has gone so far into ruins, whatever it was originally, 
and its essential parts aro so thoroughly destroyed that it is impos- 
sible to transmit sound of any kind with any set of apparatus which 
existed before that time. There is one half exception to that, but 
not an exception. This instrument {indicating A) is alleged to 
have been made in tho fall of 1874. That instrument, whenever 
made, is a good receiver for a speaking telephone, but it is not a 
speaking telephone. It takes two instruments to make a telephone. 
Out of all tho exhibits, those hore (indicating F, B, C, I, A) are the 
instruments alleged to havo boon made before 1875. I will by and 
by show them to your Honors in detail. I group them now. 

These (indicating D, E, Q, 0, L, M, N, H, J, P, Q) are alleged to 
havo boon made in or later than 1875. I will go through and give 
tho date of each, prosontly. It is impossiblo with any combination 
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of those instruments alleged to have been made in or before 1874, 
as they existed when this answer was filed, to transmit a single sound 
of any kind. The operative parts, whatever they were, were gone. 
But that i$ not all. Nobody ever saw those instruments who was 
capable of knowing what the operative parts were ; not only no man 
capable of appreciating a speaking telephone in its structure and its 
operation, but no man capable of knowing what the mechanical 
structure was. So that when you read through the testimony, it 
comes down to this : Thut if you were to take those remains of 
instruments, and put into them the parts necessary to transmit any 
sound whatever to-day ; if you were to make a reproduction of 
those instruments, putting in the parts that remain and supplying the 
parts that are not there, you have got to depend upon Drawbaugh's 
own testimony, and not a word of any other human being as to their 
structure. The parts absolutely required to make any sound, and 
therefore the parts whose structure will tell you ivhether these are the 
remains of electric speaking telephones or not, cannot be restored or 
their character learned except from DrawbaugKs deposition. That is 
where the case stands. This statement in the answer, which is very 
important, recognized as so important that they felt they had to put 
it in and swear to it, and did so, that the instruments made during 
those years are to-day capable of transmitting speech, is falsified 
directly by Drawbaugh's own deposition. I do not forget that 
witnesses say they heard speech through some instrument; and 
whatever that may be worth, you have got that. What their 
testimony may be worth on that topic, I will consider by and by. 
But when you come to ask anybody to find out what the structure 
of those instruments was, their essential parts (particularly the most 
important one, that tumbler one), nobody except Drawbaugh can 
give you any information which will enable you to put into it that 
which is necessary to make it a speaking telephone. 

After the injunction and the answer and replication, we put in our 
usual prima-facie case, proved our patent, and so on, and proved 
infringement. Then the defendants took testimony about Draw- 
baugh's story, — one hundred and tHrenty-five witnesses. Then we 
took about one hundred witnesses on the Drawbaugh story. Then 
they took about two hundred, and then we took some more, and so 
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on, until, after about three years and a half of work, in June, 1884, 
the case was completed and ready for argument. 

The sequence of these witnesses is of considerable importance in 
one aspect. It turns out in a number of cases that neighbors and 
friends of Drawbaugh, who in the first year of the case could not 
remember anything about his telephone, came on the stand in the 
third year of the case with perfect memories, apparently, upon the 
most vital points. There is a considerable number of those instances. 
On cross-examining those witnesses we found out that in the first 
year of the case Drawbaugh had been to them, and they could not 
remember anything. In the third year they remembered and gave 
some of the most essential testimony in the case, — if it be true and 
is to be believed. 

The case then went to a hearing, was argued for eight days, dur- 
ing the last week of September and the first week of October, 1884, 
and was decided by Judge Wallace in favor of the Bell patent about 
the first of December, 1884. 

All this Drawbaugh testimony had been stipulated into the Over- 
land case, which was then pending. When the Drawbaugh decision 
was announced, the Overland Company had not completed their 
testimony, and they had a right to goon and take further testimony, 
and they did, for ten months. They took more testimony about 
Drawbaugh, making the volume of the Drawbaugh case which is 
called " Overland Proofs" That was taken after the decision of 
Judge Wallace in favor of the Bell patent, on December 4, 1884. 
That was really testimony taken by the Drawbaugh Company. It 
was taken by their counsel, Mr. Hill. By agreement that was incor- 
porated in the Drawbaugh case, and laid before Judge Wallace, and 
argued before him for a day on the last of November, 1875, and 
upon hearing that, he again affirmed his former decision ; and that 
decision is made part of the record, and is in this volume (Draw- 
Latiyh, Overland proofs, 765). 

That second hearing is of a great deal of importance. At the first 
hearing, by our arguments, and by the opinion of the Court, the 
Drawbaugh Company wi re advised of the ground upon which we 
said the case ought to turn, and the grounds upon which the law, as 
delivered and expounded by Judge Wallace, said the case must 
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turn. If there was any misapprehension ; if there was any strained 
inference ; if any point had been accidentally overlooked ; if there 
was anything which they could explain ; if there was any new fact 
they could introduce which would be controlling, they had an 
opportunity to do it. It is a very great opportunity to give a defend- 
ant in a case like this, depending upon oral recollections ; but when 
it has been given, when it has been used, we are justified in saying 
that whatever they did not supply at the second hearing cannot be 
suppled, does not exist. 

When we found that this controversy was to arise, we learned at 
the same time from the newspapers (and afterwards found it con- 
firmed, as will appear in the record) that the defendants had begun 
the controversy by going around in the neighborhood of Drawbaugh, 
and taking fifty or seventy-five exparte affidavits before any contro- 
versy was known. That was done before anybody knew of this 
claim, or that there was to be a controversy. When we went there, 
therefore, we found that whole community committed by these ex- 
parte affidavits in favor of their neighbor and friend. We were a 
corporation — a foreign corporation. If that case had got to turn 
on the number of witnesses who could be produced on the one side 
or the other, it was evident that our chances would be verv small. 
But was the case to turn on that? Well, we studied your Honors' 
decision in Brady v. The Atlantic Works, and a good many other 
decisions which are spread on our brief, and we found the invariable 
rule of the Court to be, in a claim made late, after the patent had 
gone into extensive use, when the profits of the patent offered a great 
prize to any one who could lay claim to it ; when the invention was 
one which appealed to the curiosity, to the desire, to the convenience 
of everybody — the rule which your Honors and all the courts, from 
the beginning of time, from Whitney's cotton gin, had laid down 
was, that mere oral recollections never yet made out a case. There 
must be the man's conduct. There must be what courts have called 
the probative effect of the man's acts. For the courts have held in 
all these cases that if the invention is one which in its nature pub- 
lishes itself, then, if the marks of publication are not found ; if the 
marks of use are not found ; if indelible marks, resting on something 
besides men's memory, are not found, the courts assume that it is 
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not safe to think, it is not safe to believe, and they will not believe, 
the story so brought forward and so attempted to be supported by 
oral recollection alone.* 

* Brief, pp. 107-133. 

In such cases the defendants' proofs must remove doubts, not raise them. 

Coffiti v. Ogden, 18 Wall. 120. " The invention or discovery relied upon as 
a defence must have been complete, and capable of producing the result sought 
to be accomplished; and this must be shown by the defendant. The burden 
of proof rests on him, and every reasonable doubt should bo resolved against 
him." 

Parham v. American Buttonhole Co., 4 Fish. 468. Strong and McKennan 
J J. " The evidence must establish clearly the priority of a completed and 
useful machine over the complainant's, or it is unavailing; to doubt upon this 
point is to resolve it in the negative.' 1 

Other cases to same point, brief, p. 118 et seq. 

Oral recollections cannot prevail against reasonable inferences from conduct. 

Atlantic Works v. Brady, 107 U. S. 192. "His whole conduct for months, 
as well as his total silence on the subject of any prior invention made by him- 
self in all his intercourse with his associates in the contract, with the govern- 
ment officers in charge, and with the superintendents and owners of the 
foundry where the ' Wiggins Ferry ' was fitted up, is the strongest possible 
proof that no such invention as he claims had been projected by him. The 
witnesses who speak of his conversations and sketches in December, 1865, and 
early in 1866, as communicated to them with the utmost freedom, with no 
apparent object, so far as they were concerned, must either be mistaken as to 
the time, or as to the devices described. Interested as he is in the result of 
the suit, his own testimony cannot be allowed to prevail against a course of 
conduct so utterly at variance with it. It may be true . but we cannot give it 
effect against what he himself did, and did not do, without disregarding the ordi- 
nal y laws that govern human conduot." 

Wood v. Cleavtland liolling Mill, Fish. 650. Swayne, J. " The confidence 
of the attacking witnesses is often in proportion to the distance in time that 
one is removed from the other. 

u Their imagination is wrought upon by the influences to which their minds 
are subjected, and beguiles their memory. 

u When the defence is made, it is the duty of courts and juries to give it 
effect. But such testimony should be weighed with care, and the defence 
allowed to prevail only where the evidence is such as to leave no room for a rea- 
sonable doubt upon the subject." 

Home v. Underwood, 1 Fish. 162. Spraoue, J. Of.IIunt's alleged machine, 
set up to anticipate Howe's, the Court said: 

" It was seen by various persons there and its work examined. Some describe 

as sowing well; but in no single instance was the work done for use of any 
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Another ramification of the rule is of importance here. Lord 
Mansfield said that "evidence is to be weighed according to that 
which it is in the power of one party to introduce and the other to 
contradict" (brief, 129). Your Honors in Clifton v. United States, 
4 How. 242, enforced that rule very vigorously, and discussed it at 
length, in an opinion by Judge Nelson (see it, with other authorities, 
brief p. 129). Consider this enormous record; it has laid before 
you everything that can be produced. Consider what the facts 
would be, what evidence would arise, if this man's story of a prac- 
tically operative speaking telephone close to Harrisburg, for eight 
years before the Bell patent, were true. Now, if the proof in the 
record does not come up to what that story would furnish, if true, it 
is not weak proof in support of it ; it is disproof of it. If the 
picture in that record is not «the picture which the truth of the 
claimant's story would give rise to, it proves that the story is not 

name or description, and in no single instance was the work done ever put to 
any use whatever. This machine was never used for any purpose whatever, 
nor was any person ever known to seek for it, or for its product, to be appro- 
priated to any use whatever. Now, it is a little remarkable that a perfect sew- 
ing machine, such as described by the witnesses as producing beautiful work, 
— strong work, as some of them say, — a machine perfected, and, as some of 
the experts say, better than Howe's; and, one of them says, a machine in some 
respects better than any machine he had ever seen; yet never produced work 
that anybody ever used for any purpose whatever, in the city of New York, or 
ever sought to use for any purpose whatever; and that it was laid aside for 
years without producing either work or propagating itself in other machines 
ever after. That is a phenomenon that requires to be accounted for. . . . 

"The evidence tending to show that the machine of Hunt's was perfected 
may be divided into three classes. There is the evidence of its product, — 
what work the old machine did. In the second place, there is the evidence of 
the recollection of witnessess of what the machine was. And in the third place, 
there is the evidence derived from the remains of the old machine, produced 
here, and the opinion of experts, founded upon those remains, of what the 
machine originally was. These three classes of evidence the defendants have 
presented for the consideration of the Court; and certainly that evidence would 
be entitled to great weight and consideration, standing by itself. But it is 
encountered by certain facts, indisputable and unquestionable, in this case, 
which are so entirely inconsistent with some parts of that testimony, that we 
are called upon to determine which shall yield." 

See a large collection of cases, brief, pp. 107-133, showing how the courts 
have dealt with such claims. 
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true. Your Honors have enforced that in the case that I have re- 
ferred to, in the 4th of Howard, very vigorously, and in a number of 
other cases. 

What are, then, the various lines of proof which can make out 
such a case as this ? Of written proof there is none on the side of 
the claimant. There is not a piece of paper, not a sketch, not a let- 
ter, not a newspaper reference, nor anything of that kind pretended 
to have been made before the Bell patent, which in any way con- 
nects his name with the speaking telephone. There are, as I shall 
show you by and by, a good many written statements, statements 
made by Drawbaugh himself, concerning what he was doing, and 
what he was not doing, that make it impossible that ho could have 
had a speaking telephone. He has not got a piece of paper or any- 
thing of that kind to substantiate his claim. He has got nothing but 
the recollections of men ; men not one of w r hom was capable of 
understanding what a speaking telephone was, or even of knowing 
its mechanical structure, although of course they were capable of 
hearing speech through it, if it talked. That is his whole testimony, 
so far as that is concerned. 

They have got besides that the testimony of these remains. In 
the great sewing-machine case which came before Judge Sprague, 
the remains were produced of a sewing machine said to have been 
made by Hunt in Baltimore and New York. Experts testified that 
those remains w r ere like corresponding parts of modern working sew- 
ing machines. w But," said Judge Sprague, w how about the parts 
that do not remain? Cuvier undertook to build up an extinct 
animal from a few bones ; but that was because he had a right to 
assume that animal was a perfect work of a perfect creator. You 
cannot assume that in such a case as this. All those remains prove 
is, that they may be the imperfect remains of a worthless machine ; 
that is all" {brief 110). But he went a little further. He said 
that on examining those remains he found holes in them and marks 
on them, which proved that they were the remains of mere experi- 
mental instruments, and not finished instruments ; and he proceeded 
to comment on that. Now, I want your Honors to look at these 
instruments a little in that view. I have here, on some cards, draw- 
ings taken from the record of these various instruments. I will hand 
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them up. These, shown on card No. VII, are said to be the earliest 
remains. It is alleged that this tumbler F and tin can B were 
made and used in 1867 or 1868. That tumbler when it was brought 
into the case was in the same condition that it now is, except that it was 
lined with plaster of Paris. The lining has nearly fallen off during the 
taking of the testimony. It never was of any value. It is no part of an 
electric speaking telephone. His story is that that was made in 1867, 
and that it talked in connection with this tin can receiver B. Some 
witnesses swear that it was originally made of a broken tumbler. 
Drawbaugh thinks the tumbler had a bottom to it when it was made, 
but that the bottom got accidentally broken off soon after, by freezing, 
and he continued to use it without a bottom. I think your Honors 
would be satisfied, if the fact were 
important, that that never had a bot- 
tom to it. A bladder was tied over its 
top on the line {indicating M), and 
the next thing was to get the works 
inside. He says these (indicating 
C, E, D) were the working parts; 
that that rod C hung down in that 
way, terminating with the round 
plate D. He says that this plate E 
was supported above the plate D 
by a rod which went from the point 
e, on the upper plate E, to a dia- 
phragm M, which was a bladder tied 
over the mouth of the tumbler at M. 

If a metal rod were continued up from e, the centre of that upper 
plate E, to the line where the bladder M is, or where the bladder is 
said to have been, that would be what Drawbaugh says was the con- 
dition. It is not there now. 

There is a little place marked e at the middle of that upper 
plate. Now if a wire were continued up from there to the line 
marked M? where it is said there was a bladder, you would get E 
held by a strut from the under side of the bladder. According to 
his story it must be a stiff rod ; a string would not do, because it is 
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nocossary that plate should follow the motion of the bladder. Accird- 
ing to his story, the plate E mast ha pushed down as well as pulled up. 

Mr. Justice Bradlet. How is the wire fastened? 

Mr. Storrow. I think he said it was riveted to the bladder ; I ara 
not sure. It would be possible to fasten it there. 

If you have got a bladder tied over the top of that tumbler and 
these parts inside, or to be put inside, and you want to change them 
or alter them, or adjust them or arrange them, the bladder being tied 
on there canDot be taken off; because tbe bladder, put on wet, 
stretches itself on being allowed to dry, and you could not get that off 
without having to wetit, and stretch it all over again, so if there was 
a bottom to the tumbler and you wanted to put in the working parts 
or adjust them, you could not do it. If he had that tumbler with 
a bottom on, he never had such parts inside.* Drswbaugh says that 
at a very early time, if the tumbler ever had a bottom to it, it was 
broken off; and every witness, with one or two exceptions, swears 
that when they saw it there was no bottom. That may be true, or it 
may be merely because they see no bottom on it now. 
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• The " re production " has an iron diaphragm, and all the parts fastened to 
that. It is quite a different arrangement. If yoa throw away the whole tum- 
bler of the reproduction it would work just as well. 
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This is the receiver (indicating B) which he said he made first; 
made out of an old paint can, strapped to a board by a piece of tin 
laid over it and one tack driven at each end. That tin can is said 
to have been covered with a bladder across this end, tied on with a 
string, next the thing in front ef it in the drawing ; and it is alleged 
that an armature was fastened to the centre of that diaphragm, and 
that this thing in front of it was an electro-magnet placed in front of 
it. He says that was a telephone receiver j it is called the tin can 
receiver B. If his description is true, that would make a receiver on 
the principle of the receiver of the Bell telephone. The Scientific 
American of September 9, 1876, described Mr. Bell's firxt form of 
telephone as made of " a tin can with an armature glued to it, and an 
electro-magnet in front of it" (Abstract, p. 418). 

It is said that this (indicat- 
ing C) is the remains of the next 
instrument. The allegation is 
that that instrument when first 
made was something like this 
"reproduction"; that it had a 
diaphragm, somewhat as now. 

They say that it had this 
magnet on it, like this, an elec- 
tro-magnet in front of the dia- 
phragm, and this permanent ui 
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agnet behind it, to magnetize the 
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core of the electro-magnet, just exactly as your Honor sees in the 
one that you just looked at, of the second Bell patent. 

The resemblance be- 
tween Drawbaugh's al- 
leged second fonu, and 
Bell's second form is also 
striking. Then the story 
is that the next instru- 
Bkll's Tklbphonb, in usk bktokr April B, 1877. ment made is this . When 
this was produced in the case, and sworn to by the first lot of wit- 
nesses, it was nothing but a shell, without 
works inside. During' the taking of the 
testimony they put in a diaphragm which 
was made for the purpose. That dia- 
phragm was not made in there when it 
was first sworn to. They also put in, dur- 
ing the taking of the testimony, and after 
several of the witnesses had sworn to it, 
T A8 first sworn to. an electro-magnet which they Baid had 
been found in Drawbaugh's garret, and 
he rather thought might be the original ; 
but when it was first put in and sworn to 
by the first lot of witnesses, there was 
nothing iD it except a wooden box ; no dia- 
phragm, no magnet. So before they fin- 
ished taking testimony they got it into this 
condition. I 

The CniEF Justice. When were the 
other parts found ? 

Mr. Storrow. In 1881, while we were taking the testimony, 
after it had been sworn to. The diaphragm is entirely new. That 
diaphragm was made in 1881, while we were taking the testimony. 
The Chief Justice. To supply one which it is said was lost? 
Mr. Stokrow. To supply one which it is said was lost. They 
said a magnet had been found in the garret, and they thought that 
was the one. 
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The Chief Jcstice. That instrument was made between 1871 
and 1872? 

Mr. Storhow. That is their story. 

The Chief Justice. Then do you say the magnet which they 
found and brought in, was spoken of by Drawbaugh as the magnet 
which waa in use with that instrument? 

Mr. Storrow. I think that is his testimony. I think he said he 
thought that was the original one. It is an ordinary magnet, a com- 
mon telegraph magnet, such as you can find in any shop, or that 
would be made or used for a thousand other purposes, — for electric 
clocks he made, for example. There is nothing in the magnet that 
indicates that it ev^r belonged to a telephone. So far os the magnet 
is concerned, it may or may not have belonged to it. But there are 
no marks on the woodwork showing that it ever fitted in or was 
screwed in. 

The next instrument which they speak 
of is this, called A- Hero is a section 
of it. It contained inside a diaphragm 
of walnut veneering C, the whole size or 
nearly the whole size of that. In front 
of it is the thin air chamber, like the 
second Bell patent, and then one small 
opening into it with a mouthpiece I. 
You can see the diaphragm, the heavy jrt '" 
black line C and this opening I into it. 
At the centre of the diaphragm, at the 
back side, is to be seen a piece of soft 
iron d to serve as an armature, and 
behind that is an electro-magnet D which 
you see projecting out at the rear; and 
there is an adjusting screwy, to enable 
you to regulate the distance between that projectin 
armature." 

Mr. Dickerson. And which is in Mr. Bell's 1877 patent? 




r magnet and the 



• These instruments are somewhat described in our brief, p. 137 et teq. 
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Mr. Stoebow. The next pair of instruments which they say waa 
nude was this pair {exhibiting). These are marked D and E. E 




Drawbaugh's Exhibit D. 



ia essentially ft copy of 0, except that it has a wooden cover over 
the hack to cover in the snail-shaped magnet. Drawbiiugh says that 
had such a cover, hut it got broken or lost. These, whenever 
they were made, were very good speaking telephones. By " very 
good " I mean they were good enough for practical use. There ia 
a defect in them, which 1 will speak of presently. They have got all 
of the refinements of the second Bell patent. They have got all the 
refinements of the modern magneto telephone. They have got a 
small core, very short, C (the length of it is only the length of thai). 
The heel piece of it (the imck end of it) is screwed into a permanent 
magnet, t/tis magnet D, which is coiled up in order to get it into 
small shape. There is one just like it in E covered by a cover. So 
that they have got the improvements described in the second Bell 
patent, — a soft iron core magnetized by applying a permanent mag- 
net to the back end of it. They have got the metallic diaphragm, 
an iron diaphragm G (it is common "tin," I suppose, a plate of iron 
tinned over) , placed close to the pole of the magnet. In front of that 
they have got the peculiar thin air space of the modern commercial 
telephone, and the centre opening B. Every refinement that is 
in the modern telephone of to-day, every refinement that is in that 
instrument (indicating the black-handled Bell telephone), U in these 
magnetos nud E, said to have been made iu the spring of 1875. 
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There is not a delicate refinement in the black-handled instrument 
that is left out of D and E. That peculiar air space which I told 
you Mr. Hell got at empirically as the result of experiment after 
experiment, trying different shapes ; is in the most perfect, the most 
advanced and admirable form in D and E. It is not only that these 
(D and E) are good in principle; it is not only that these are 
good in general construction ; but there is not a refinement known 
to-day in magneto telephones which is not in those instruments. It 
is true, all the refinements of this instrument were known in 1877, 
and put in public use by Mr. Bell in 1877, and they have not been 
improved upon. There is not a refinement in this Bell instrument, 
which went into commercial use in 1877, and has continued ever 
since, which is not in those magnetos. 

The Chief Justice. And that was brought into the case when ? 

Mr. Storkow. These were put in evidence in 1881. They are 
sworn to by various witnesses, as having been made in the spring 
of 1875. I am going to show you by and by that these are the first 
in their time schedule of instruments that could by any possibility 
have talked at Drawbaugh's shop. They are the ones on whose date 
this case must turn, because they are real talking instruments, and 
nothing alleged to have been made before them was. I am going to 
read to you from Mr. Drawbaugh's deposition by and by, where, 
being twice pressed to say when this pair, D E, were made, he says 
he does not know in what year they were made; he cannot tell when 
they were made ; and the case has got to turn on the question 
whether those were made the year before the Bell patent, or after. 
We are sure the evidence puts them after the Bell patent beyond a 
doubt. I am now telling their story ; not what we think the truth is. 

The weakness and defect of those instruments is this : In order 
to make a magneto instrument efficient, you want the core of the 
electro-magnet thoroughly magnetized. If you put a small perma- 
nent steel magnet to a large piece of iron, you magnetize it very 
feebly. If you put a large magnet to a small piece of iron, as is 
the case here, in Mr. Bell's black-handled instrument, you magnetize 
it strongly. That is a question of more or less, and is rather a nice 
one. These instruments D E have got a rather large core compared 
with the permanent magnet, so that they are not as efficient as they 
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ought to be. It does not prevent them from talking. It would he 
a good commercial instrument, hut the talk would ho rather feeble. 
Mr. Justice Harlan. It wants the perfection of the Bell in- 
strument ? 

Mr. Stohrow. It wants the perfection of the Bell instrument in 
its proportions. It has got every feature in detail, but the propor- 
tions are badly chosen. It has always seemed to me strange that a 
man could invent that combination without perceiving what the pro- 
portions should be. But their story is that he did. 

The next instruments which are said to have been made are these 
microphones (exhibiting). These are car- 
bon microphones. It is not essential that 
I should explain them to you. There are 
' four, G, 0, L, M. Your Honors know 
what a variable resistance carbon micro- 
phone is ; two pieces of hard carbon in 
contact, one carried on the diaphragm and 
the other supported behind it, so that the 
vibration of the diaphragm will vary the 
pressure between them. Those are on 
card VIII ; they are 6, 0, L, M. See also 
Q. — ib thr samb. "L reproduced." 
Mr. Justice Miller. Are those brought forward as part of 
Drawbaugh's invention? 

Mr. Storbow. Yes, sir; these are brought forward and put in 
evidence by Drawbaugh ; he testifies that he does not know when 
he made these, but he has got some witnesses who think that they 
saw them ; and they have alleged in their brief that they were 
made before the Bell patent, at the beginning of 1876. They 
have got every refinement that can be thought of in a microphone, 
with one or two difficulties which I will speak of, perhaps, if there 
comes an occasion to. You see they are beautifully made instru- 
ments, particularly G, graceful, nicely shaped, well-mnde instru- 
ments, with a metal diaphragm, flaring mouthpiece, thin air space, 
and all the refinements of the modern instruments. Those are said 
to have been made before the Bell patent. 

The next pair are these two L M (indicating) , which are not 
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material. They are not different in substance from some of those 
others. 

The next instrument which they produce was this H {exhibiting). 




Dkawbaucii's Exhibit H. 
which tbey say was made in the summer of 1876 ; made about 
August, 1876, or thereabouts ;* perhaps improved a little after 
that. Your Honors will see at once, if you will open the Blake 
transmitter, the rescmblauce between them ; the mouthpiece in 
the door ; the works inside, mounted on an iron rim fastened to the 
inside of the door. This has the mouthpiece like the Blake and 
the thin air space inside, about the thickness of that iron rim ; then 
the metal diaphragm laid on that iron rim, fastened up there, and 



" The drawings are mostly very bad. The draughtsman employed by the 
defendants to make them devoted so much attention to what he supposed was 
artistic shading, that, when reduced by photographic processes, the actual 
parts and the lettering are hardly visible. The atlas shows H larger and more 
clear. 



26 



ME. STORROWS ARGUMENT ABOUT DRAWBAUQH. 



against it this long fingor-Iike spring, ns in the Blake. Then these 
arrangements {indicating the lever and screw adjustment, etc. ), which 
I will explain to you by and. by ; and an induction coil put on" in 
the corner of the back of the box, as in the Blake transmitter. 
Here are old cuts of the Blake as it used to be mounted, also a 
view of the inside. 




Tub Blake Tiiansjuttkk. 



DRAWBAUG1IS SKILL A8 A WORKMAN. 



The next instrument said to have been made is this, which is called 
J (prhihifintA It ilium not <l!lt'..i- from H ovoont thtt it is a nnil> r.f 
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make it known. Now, if ho had those alleged early instruments, 
and had got any results from them ; if he believed that they were 
capable of giving any results in the way of speech (so startling an 
invention as that) , it is not possible that a man of his skill would 
have gone on with the rude tin can and with that tumbler forty-eight 
hours, without putting them into different and better shape. 

Mr. Justice Field. It is possible, but not probable. 

Mr. Storrow. All things are possible. 

Mr. Justice Field. When you get through that, I want you to 
explain the possible concurrence of two or three hundred witnesses 
in regard to a fact which they could not be mistaken about, — that 
they heard speech. Because there are some facts that are so strik- 
ing themselves, as that once seen they are never forgotten ; as for 
instance, in my own experience; I have seen stones — a meteor 
fall. I never shall forgot it, though I cannot tell now, if you put me 
under oath, on what occasion, in crossing the continent, I saw it ; but 
I did see it. I never shall forget that. And I don't think anybody 
that ever heard speech between distant places, conveyed by electri- 
city would ever forget it, although they might be mistaken in every 
other detail. 

Mr. Storrow. I am coming to that part of the case. 

Mr. Justice Field. That is what struck mc very much in the 
argument yesterday. 

Mr. Storrow. But there are forty-nine, not two hundred. They 
are enumerated and each considered in our brief, pages 368 et esq., 
and summed up on pages 444-9. There is one thing that Mr. 
Dickcrson reminds me of that I was going to speak of later. It 
is proved by the defendants themselves that in 1873 and previous, 
but certainly about 1872, they had a string telephone right in that 
little village, if not in that shop. They had it in this man's brother's 
shop. That is a fact proved in the case ; and that goes a good ways 
to account for a considerable part of the testimony.* 



* Prawbaugh himself testified that before 1867 he had and used at his own 
house and shop a Wheatstono mechanical telephone, consisting essentially of 
a long, thin bar of wood, with a board or extended surface at each end, — one 
end to be acted upon by sound waves, and the other to be listened at. The 
testimony about this is collected, Abstract, pp. 294-S. 

Later in Hie case the defendants drew out testimony from Herman J. tippler. 
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I am going by and by to show you the nature of this testimony, 
and to show you how witnesses, who pretend to have gone there 
and to have heard speech in 1867, 1868, 1869 aud 1870, ate proved 
in their cross examination and by other circumstances not to have 
made those visits until six or eight years later, until after the Bell 
patent. There is a great deal of that testimony. 




This tin-cun instrument B was reproduced for the purposes of this 



which proved, without contradiction, that he saw, about 1872 or 1873, a string 
telephone in use in the wheelwright's shop of John and George Drawbaugh, 
— brother and nephew of Daniel Drawbaugh. That shop was at Eberly's 
Mills, directly across the road from Drawbaugh's bouse. The defendants 
drew out this evidence as if it referred to a telephone at Daniel Drawbaugh 's 
shop. This is stated in the brief, beginning on p. 311, and in the Ab- 
stract, beginning at the bottom of p. 743, where the testimony is fully 
quoted. 

The testimony of George Drawbaugh, Daniel's nephew, and ono of the 
proprietors of his shop, where Epplcr saw the siring telephone, very clearly 
indicates that the tin-can instrument B, which George saw at the shop of his 
uncle, the claimant, was a string telephone. He says it had a string fastened 
to the middle of the bladder (brief, 312a). 

Two others of the defendants' witnesses — Eicholtz and Ditlow — gave testi- 
mony which specifically describes string telephones. In the case of Eicholtz, 
it appeared that he was very sure that what he saw on one visit was a string 
telephone, and the defendants tried to keep him from telling anything about 
that visit (brief, 312). 

Upon this we argued at the first hearing, and Judge Wallace found, that 
there were string telephones in the shop of one of the Drawbaughs at an early 
date, if not in that of Daniel Drawbaugh himself. Inasmuch as in the second 
taking of testimony in the Overland case, in 1885, they did not call George or 
John Drawbaugh to contradict this, it must be taken as an accepted fact. 
Indeed, the (estimony of the only witness whom they pretend to place any 
reliance on — Mr. Haldcman, formerly a member of Congress, but a man 
menially broken down and ruined when he testified — shows that his recollec- 
tion was that what he saw was a siring telephone. 

All this is collected in our brief, pp. 311 et xcq. and 44:t. 
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case. There is one peculiarity of it, as there is in every other kind 
of speaking telephone of a feeble nature. To hear the sounds, you 
have got to put your ear close to it and listen very attentively. 
This so-called '* reproduction " which is on the table was made to be 
tried duriug the case. It was sworn to by Mr. Dmwbaugh as a 
reproduction made and tried by himself and his expert, and it was 
testified to as a practical working instrument. It was made in 1881, 
while we were taking testimony. It was made with a board like 
the board of the original, projecting out four inches or more beyond 
the open mouth of the can ; * you cannot get your ear to the can 
with that long board. The first thing the expert did when he lis- 
tened at it, trying to get the ear close to it, was to saw off the end 
of that board. Now, whatever a man did or may not have done with 
that instrument, it is extremely difficult to believe that it could be 
kept and used, as the testimony is, for six or eight years (for some 
of their witnesses say they talked through that in the summer of 
1876, after the Bell patent), that that could have been kept and used 
for six or eight years in that shape, when it is almost impossible to get 
any sound whatever out of that instrument, or to get anything like 
speech out of it with even the best modern transmitter, without 
pressing your ear up close to it. Your Honors see that with the 
long board on this instrument it would be extremely difficult to get 
your ear pressed up to that, so as to hear anything. You can get 
your ear near, but it is very difficult. The reproduction was there- 
fore cut off in this way the very first time it was used, thus placing the 
end of the can to the ear, enclosing the ear, so that the ear will get all 
the sound the machine makes, and l>o protected from all others. It 
seems to me impossible that it could have been used an hour by 
Drawbaugh for the feeble sounds of speech, without sawing off that 
board. 

The Chief Justice. You mean to say this is as it was after it 
was cut off? 



♦The drawings, unless otherwise stated, are one fourth the size of the origi- 
nals. The drawings in the defendants' atlas are half size. They are stated in 
the atlas to be full sized. They were made so by the draughtsman, but were 
reduced just one half in photo-lithographing, and they forgot to change the 
legend. They photo-lithographed the statement. 
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Mr. Storrow. This "reproduction" was made in 1881 ; and it 
was put in the hands of an expert to try. I am going to refer to 
his testimony by and by. When it was put into his hands it had a 
long board just like the alleged original. The drawing of the " repro- 
duction " in the atlas shows this. The first thing he did when he came 
to try it in December, 1881, was to saw that board off. The refer- 
ences about this are in brief \ p. 148, at top. 

Then he got into another trouble. When he pressed that instru- 
ment to his ear he found that in the effort to hear he pushed the 
tin can against his head, and it slipped along — slipped a little on the 
board. Behind this is arranged an electro-magnet Y, put on a 
little block of wood, and the armature of the electro-magnet on the 
bladder of this so-called " reproduction " and the electro-magnet 
itself have got to be very close to each other to have any effect, but 
they must not touch; if they touch, the whole operation ceases; 
nothing more can be heard. The expert, Mr. Benjamin, trying this 
in 1881-2, found that one of the first things that happened, or that 
happened very soon, in using this so-called " reproduction," was that 
in pressing this tin can against his ear it was pushed back so that 
the armature touched the electro-magnet, and the whole operation 
stopped. It is very easy to remedy that. A tack or screw put 
into the open mouth of the tin can, nailing or screwing it to the 
board, would prevent it. On the other hand, it is very difficult to 
believe that a man had used that thing, as they say he did, for six 
or eight years, and never found that trouble and never remedied it, 
because it was a trouble so certain to be found, and the remedy was 
so obvious. Mr. Benjamin, who tried this "reproduction" in 1881, 
found the trouble at once, and yet the tin can of the w reproduction " 
is strapped to the board much more firmly than the original ever 
was ; and the story is that the original was handled by rough country 
farmers. 

They tell another story about that tin can instrument. They say 
that from to time a new membrane had to be put on, — . a new bladder. 
Well, to put the bladder on, you wet it and lay it over the open end 
and tie it around with a string. There evidently has been a bladder 
on there some time or other. You see the remains of it and of the 
string. It is impossible to put a bladder on there and tie a string 
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around, without taking the tin can off. You cannot put the bladder 
on and tie a string around, without taking that can off. To take 
that off requires this tin strap that holds the can to the board to be 
taken away. If that strap is taken away, you have got to put it 
back again, and you have got to put it back very strongly, to hold 
the tin can in place. This strap in the w reproduction " is a broad 
strong strap fastened down with two nails or two screw r s at each 
end. Look at the flimsy one in the original B, with a single tack at 
each end. If you take that strap off and try to tack it back, there 
is very little likelihood that you will get the tacks again in the 
same hole ; you will certainly try not to, because after the strap 
has been taken off, if those nails are put back in the same holes 
(they are small tacks, and not nails), it would be very difficult to 
make them hold enough to keep that strap and can firmly in place. 
Now, it turns out that there have never been two sets of tack holes 
in that board of the " original." Mr. Pope examined it and so testi- 
fied (Draicbaugh, complte, ii, 1308). Inspection shows it now. 
The story, therefore, that that was taken off time and again and a new 
bladder put on repeatedly, is falsified by the production of that 
instrument itself. It could not have been so. 

The Chief Justice. Do they say it was taken off? 

Mr. Storrow. Mr. Drawbaugh says that the bladder was repeat- 
edly eaten off by mice ; that his shop was full of mice, and that unless 
he kept it shut up in a box the mice would eat it (Abstract, 154; 
Drawbaugh, defendants, ii, 1030-2, cross-ans. 1261-1274). One of 
the witnesses said Drawbaugh used to go around the country buying 
up bladders, lor use for that purpose. When that question was asked 
of Drawbaugh he said that was a little too strong, but the mice 
repeatedly ate off those things, and he was in the habit of keepiug 
himself provided with bladders for that emergency. You will find 
all that quoted at length in our brief. Also Drawbaugh, defts, ii, 
1030-2, cross-ans. 1261-1274; especially ans. 1669-1671, defts, 
ii, 1102, first edition. In the same way, when they came to use 
this instrument, — for I must state to your Honors that there were 
some tests made in New York of alleged reproductions of this instru- 
ment, — when they came to use what is called the " B reproduced " 
this contrivance {indicating) which Drawbaugh made in 1881, to be 
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put in evidence, in order to have an expert test it and swear that an 
instrument made as he said his original instrument was, could talk, — 
they found, in trying this " B reproduced " in New York, a great deal 
of trouble to get a single word through. They tried it for several 
hours — this " reproduction "of the tin can and a so-called " reproduc- 
tion" of the tumbler (indicating) — under very peculiar circumstances, 
under advantageous circumstances, such as never existed at Draw- 
baugh's shop (and I will state presently what they are) — instruments 
which are not like the originals, even in the parts that remain; the 
parts of this so-called reproduced instrument which correspond t> 
those that remain of the alleged original are much better than those 
of the alleged original ever could have been ; comparison shows this, 
and it is so testified. They found that in using this instrument, 
" reproduced " tumbler, in order to get anything like a word through, 
it must be kept still with great firmness and prevented from the 
slightest jarring and shake of any kind. When the tests were made 
in New York, which I will speak of presently, they put this new 
tumbler instrument, " F reproduced," first on a heavy office table, and 
did not allow any one to move in the room, and had the speaker 
speak to it in a very even and gentle manner, with his voice at the 
requisite distance ; because the slightest jar even by the voice of the 
speaker threw it out of adjustment, so that not a word could be got 
through. On the second or third day of the test of the reproduction 
in New York, they placed a heavy block of artificial stone nearly as 
big as this desk on the table, and kept everybody quiet in the room, 
and the speaker spoke to it with the utmost care, so as to keep it 
from jarring in the slightest degree. The defendants' expert, Mr. 
Benjamin, said that the slightest jar, the force of the breath, threw it 
out of adjustment, so that it could not talk at all. Now the story 
which they tell, and which these men who to-day testify that fifteen 
or eighteen years ago they heard speech with it, is, that this was 
taken sometimes by a boy, sometimes by a countryman, who could 
not possibly adjust it, and was used and talked through freely. But 
upon the question of holding that in a firm position, so that it could 
not be stirred or jarred or thrown out of adjustment by any jar, as 
Drawbaugh has proved he thinks is necessary even to get a word 
through the reproduction with his best knowledge as late as the New 
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York tests in March, 1882, — your Honors will sec that no man in his 
senses, no man capable of making nice instruments, would keep a 
tumbler with a rickety or broken bottom for a moment as the frame- 
work for carrying in it an instrument which was thrown out ot 
adjustment and made useless at the slightest jar. 

Mr. Justice Field. Is that the same instrument that was used 
in Philadelphia ? 

Mr. Storrow. No, sir; I am going to show you about that. 
That is a very different story. The instrument used at Philadelphia 
was a different instrument, and I will show you in a few moments 
the difference between them. I may just as well do that now. 
This was the nature of the tests that were made in this case. You 
will find the details, with the references, in our brief, pp. 158-183. 

In 1881, at the beginning of the year, we began to take testi- 
mony. During that year Drawbaugh made a set of what he called 
" reproductions," among which was this pair. He made them him- 
self, in his own shop, with his own hands, and some assistance from 
his brother as a fellow-workman (brief, 164a). They were tested 
by Drawbaugh and his expert, Mr. Park Benjamin, privately at 
Eberly's Mills, in Drawbaugh's shop, close by Harrisburg, in the 
first part of December, 1881 (?&.)• After they had been so tested, 
Draw r baugh went on the witness stand and swore that these instru- 
ments (he swore to them on January 11, 1882; were accurate re- 
productions, with some differences which were pointed out, making 
them better than the originals ; but they were the best reproductions 
he could make from alleged memory of the working parts of the old 
instruments, with all the skill he then had (brief, 164a). When he 
had got through his deposition, Mr. Benjamin, the expert, went on 
the stand and testified in March, 1882, that he, at Drawbaugh's shop, 
with Drawbaugh and some one else, had tried this pair of instru- 
ments, and found them, as he expressed it, good, practical, full-seized 
working telephones (brief, 164a, 1646). That was his testimony, 
and it was very important. 

We had our reasons for believing that instruments made of this 
class and anything like the originals, conforming to certain express 
descriptions Drawbaugh had given in his deposition, could not talk 
at all ; and so, on cross examination, we said to the expert : "Won't 
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you repeat your tests in the presence of witnesses ? Do it yourself, 
in your own way ; take your own people to talk and your own people 
to listen. We want a short-hand writer to take down what one of 
your people says into the instrument, and you may listen yourself 
and a short-hand writer will take down what you say you hear, 
and then we will compare them." We made those tests about the 
last of March, 1882, in New York, on Fourteenth Street, in one of 
the old heavy brick buildings between Fifth Avenue and Broadway, 
on the south side of the street (No. 4, I think), up one flight of 
stairs. The transmitter was arranged on a heavy office table in the 
back room of the building. 

I am speaking now of the New York tests in March, 1882. The 
Philadelphia tests were made three years later, in February, 1885, 
with an entirely new set of instruments, made expressly for those 
Philadelphia tests, — made in 1884.* 

In the New York test, the tumbler or transmitter was placed on a 
table in the back room, and a line of wire ran from there to a front 
room on the same story, sixty feet, more or less. Its end was taken 
into a closet in the interior of the building, with the door shut, and 
Mr. Benjamin, who listened at the receivers, placed himself in there. 
Every thinkable precaution was taken to prevent any disturbing 
noise, and it was found necessary; for when a horse-car passed, 
when anybody walked up and down stairs in the building, when any- 
body stirred in the room, it was impossible to hear anything from 
the tin can " B reproduced " that had any semblance of articulation. 
The result of that test, as stated by Mr. Benjamin as his expectation 

♦The dates given, which can be verified by the references, show that Draw- 
baugh made the "so-called reproductions " while we were taking testimony; 
that they were made to be tested and put in evidence as actual working 
machines ; that they were tested in December, 1881 ; were put in evidence in 
January, 1882 ; and finally tested in New York only two months afterwards, 
March, 1882. On the suggestion of possible derangements of the instruments 
between those two tests, it was agreed that Drawbaugh might come to New 
York and restore them to proper condition. The test was called for March 21, 
1882 (Drawbaugh, defts, ii, 1296, old edition), and made March 28, 1882. Mean- 
time, Drawbaugh personally put the instruments into good order. No objec- 
tion was made that they were not in good order. For all this, see our Draw- 
baugh brief, 164a, 1646; Syracuse brief, p.J>, bound at end of Drawbaugh brief. 
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before he began, and his result afterwards, — it is all in proof in 
short-hand reports on both sides, — was that all he heard from the 
tumbler and tin can used together was " a sound and now and then 
a word." 

[Note. — Various sets of instruments were tried in these New York 
tests during three days, beginning March 28, 1882. In some of 
these tests modern receivers were used with so-called " reproduc- 
tions " of alleged earlier instruments. What we are now concerned 
with, however, are the results obtained from the so-called "F repro- 
duced" (tumbler instrument) and B "reproduced" (tin-can instru- 
ment) coupled together. These reproductions were made with the 
best skill Drawbaugh possessed in 1881, and with no control on the 
part of any one over what he chose to say was the structure of those 
parts which had perished from the alleged originals ; on the con- 
trary, with explicit proof that the parts of the reproductions which 
correspond to the remains are better than they ever were in the 
original instruments. Our object is to compare what they could do 
in March, 1882, in the hands of the most skilled persons he could 
procure, and under extraordinarily favorable conditions, with what 
his witnesses thought they recollected ten years earlier. The brief 
contains the following (brief, p. 160) : 

Of the capacity of F and B, Drawbaugh says (defts, ii, 810) : 

"Int. 178. During that time and before you made C f what results 
had you been able to get with the instruments B and F? 

"Ans. Sufficiently good to be heard distinctly ; there were even 
words that were whispered. You couldn't just hear the words 
exactly, but could hear the whispering. I did that often. Spoken 
words you could hear, — the whole sentences, — I mean words 
spoken out loud, and not whispering merely. I would have persons 
in the cellar reading printed matter, — some advertisement or some- 
thing, — and I could hear the words that were read ; and at other 
times I would go flown into the cellar and read something, and com- 
ing up, they would repeat the words to me that I had read." 

That is an assertion of instruments abundantly fit for commercial 
use, and so perfectly reliable that they would produce these results 
habitually, without trouble, when the transmitter F was put into the 
hands of any chance comer, and Drawbaugh was at the other end of 
the line listening. This is a part of the story of their claimant. 
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Drawbaugh testifies that each succeeding set of instruments gave 
still better results. His witnesses have sworn as he has. 

(Briefs p. 162.) With the smallest allowance possible for the im- 
provements introduced into the so-called reproductions, the greater 
skill of the operators, the advantage of the use of modern telephones 
to adjust by and the vastly improved conditions and surroundings, 
the tests show that no articulation ever could have been heard at 
Drawbaugh's shop, but at best only an occasional word by the wit- 
nesses, who say they listened at them. 

The whole case for the defence rests upon the assumption that 
when a large number of men have sworn to speech through instru- 
ments at Drawbaugh's shop, the fact is proved beyond doubt, — 
even though the instruments are proved to be incapable of doing 
what is sworn to. More than half of them swore to speech through 
instruments which cannot talk. The whole reliance of the defence 
is destroyed. 

(Brief p. 163), When the party assembled on March 28, to 
ascertain whether Mr. Benjamin was correct in saying that actual 
tests showed that the exhibits were "good, full-sized, practical, 
working, speaking telephones," the presence of such electricians as 
those who attended on behalf of the Bell Company (Prof. Wright of 
Yale College, Prof. Cross of the Massachusetts Institute of Tech- 
nology, and Mr. Pope) made Mr. Benjamin feel the position he was 
in, and he tried to lighten his fall by confessing in advance when " F 
reproduced " and " B reproduced " were connected up that 

"All he expected to get was a sound, and noiv and then a tvord" 
This statement is testified to by Mr. Pope (complts, ii, 1323) ; 
it is not contradicted ; it expresses the truth of what the result was. 
When Mr. Benjamin, after these trials, testified about them, the best 
he could say of " F reproduced " and " B reproduced " was : 

ff I recognized and repeated ivords and parts of series of irregular 
numbers." 

This pair is a marked improvement on the alleged pair through 
which Drawbaugh and his unskilled neighbors swear they heard 
perfectly intelligible sentences and advertisements or printed 
matter. 
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{Brief, p. lf>4.) Actual results of the New York tests ofV repro- 
duced and B reproduced tried together. 

The instrument " F reproduced " was first adjusted by using a 
modern magneto as a receiver ; ten minutes were spent in this way 
before the instrument was in a tit condition to begin to try it with 
" B reproduced." Then phrases were spoken, and out of them were 
hoard the following: " I am now talking into . . . transmitter" ; 
"Galvanometer in circuit" only a part of a sentence; " Do you 
understand"; " Answei'ing " ; "what I say" and three detached 
words from other sentences. Newspaper sentences were tried, but 
none understood. This was all that was accomplished in thirty min 
utes (complts, ii, 1323). 

The instruments were then readjusted by the use of a modern 
magneto receiver. 

Mr. Benjamin listened, and heard as follows (complts, iv, exhibits, 
487-491) : 

"1 am now speaking into the old tumbler instrument. Do you hear 
met" That was heard correctly. 

A sentence read — nothing understood. 

A sentence read — no articulation. 

A sentence of 31 words read, out of which the words "only" and 
< r to sound " were the only ones heard. 

A sentence of 18 words read ; the listener thought he recognized 
three words only, and they were words which were not spoken. 

A sentence of 13 words read, and no words at all understood. 

A sentence of 24 words read ; the word "and " recognized. 

A sentence of 28 words read ; the listener thought he recognized 
two words, which, in fact, were not spoken. 

A sentence of 12 words read ; nothing recognized. 

A sentence of 16 words read ; nothing recognized. 

A sentence of 22 words read ; nothing recognized. 

The listener said that a passing horse-car drowned the voice, 
although the car was at least fifty feet from the buildiug, and the 
noise had to pass through a heavy brick wall, with closed window, 
across a room and through a partition or heavy wooden door into an 
iuterior closet. 
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A sentence of 20 words read ; nothing got. 

Fifteen irregular numbers were counted into the transmitter ; evi- 
dently the listener heard a sound at each, and he knew from that or 
other information that numbers were being counted ; he stated 14 
numbers as numbers he heard ; 3 of them were right, and all the 
others wrong. 

Then 16 irregular numbers were counted into the transmitter; 
the listener stated 15 numbers which he thought he heard ; only 
one was right. 

Then 16 more were counted into the transmitter ; the listener 
stated 16 which he thought he heard ; seven of those were right. 

Then 15 more were counted into the transmitter; the listener 
thought he heard 3 ; only one of which was right. 

The same 15 were repeated into the transmitter, and nothing was 
heard. 

The instrument was readjusted, and Mr. Hill spoke a sentence, 
"Do you hear now f" This was heard. Then Mr. Hill spoke 16 
irregular numbers into the transmitter ; Mr. Benjamin listened, and 
thought he heard 11 numbers, 3 of which were right, and the rest 
were wrong. 

Then 14 numbers were spoken into the transmitter by Mr. Hill ; 
Mr. Benjamin thought he heard 7, but only one was right. 

The Court will observe not merely the small number that were 
heard right, — so small a number that it is doubtful whether the 
results were more than guess-work, — but that the listener thought 
that he heard 63 numbers correctly. Only 16 of these were right. 
Without a system of checking off the results he would have been 
prepared to swear that he heard 63 numbers correctly ; it turns out 
now that as to 47 of thern he was wrong. Such testimony, without 
the system of checking off, would be as worthless as the instrument 
itself is. 

Sentence of 23 words read into the transmitter by Mr. Hill ; Mr. 
Benjamin listened, and recognized none. 

Sentence of 27 words read into the transmitter by Mr. Hill ; Prof. 
Cross listened, could understand none. 

A sentence of 36 words read into the transmitter by Mr. Hill ; 
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Mr. Pope listened, found the sound loud enough, hut could not 
understand a word. 

Mr. Hill repeated the same sentence of 36 words, and Mr. Pope 
could not make out one of them. 

Mr. Benjamin read a sentence of 29 words ; Mr. Pope listened, 
but could understand none. 

Mr. Benjamin read another sentence of 22 words. Prof. Cross 
listened, but could not understand anything. Then Drawhau<rh 
readjusted the receiver. 

Prof. Cross spoke into the transmitter some phrases ; first, " I see* 
five cats " ; Mr. Benjamin announced that what he heard was, " How 
is that for high?" 

Then Prof. Cross uttered 4 phrases of 5 words each ; Mr. Ben- 
jamin listening, understood none. 

Then he tried a phrase which had been used before, and apparently 
was familiar to Mr. Benjamin, " I am now speaking into the tumbler 
transmitter" ; it was recognized correctly by Mr. Benjamin. 

A phrase of 8 words ; Mr. Benjamin, listening, did not hear. 

A phrase of 10 words ; Mr. Benjamin, listening, did not hear. 

A phrase of 11 words ; Mr. Benjamin, listening, did not hear. 

Then 9 irregular numbers ; Mr. Benjamin listened and thought he 
heard one, which was not spoken. 

Then 11 phrases and sets of numbers, in all 70 utterances of words 
or numbers, not one of which was understood by the listener, Mr. 
Benjamin. 

Then a word and 4 irregular numbers ; Mr. Benjamin thought ho 
heard 4 numbers, but only 2 of them were right. 

Mr. Hill then read a sentence of 28 words ; Prof. Wright listened, 
and thought he heard 2, which were not spoken, and heard correctly 
the 2 words "New England" 

Mr. Hill then spoke a sentence of 12 words into the transmitter ; 
Mr. Jacques, the electrician of the American Bell Telephone Com- 
pany, listened, and heard 2. 

Mr. Hill then spoke a sentence of 9 words ; Mr. Jacques heard 1 . 

Then a sentence of 4 words, and Mr. Jacques heard none. 

Then a sentence of 8 words, out of which Mr. Jacques heard 3, 
" Adjourn for lunch" 
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The test continued through three days, until the defendants did 
not want any more, but they never after the first forenoon ventured to 
repeat any tests with " F reproduced" and "B reproduced"] 

The conditions of those tests were remarkable. There were not 
listening and performing at the two ends the country farmers who 
were the frequenters of Drawbaugh's shop, men who, I undertake to 
say, with a very good telephone would hear nothing to-day. They 
were Mr. Hill speaking and Mr. Benjamin listening, trained men, of 
high faculties, straining every nerve to do the best they could, 
practised with these particular instruments, — the listener shut up in 
a closet in the middle of the building. 

The story these farmers told was, that in Drawbaugh's shop they 
heard perfect speech through these instruments when the machine 
shop was running, amid all the noise. Drawbaugh's testimony was, 
that with these instruments, before 1870, people would go down in the 
cellar and read newspaper advertisements at one end and he would 
hear the whole thing at the other, or he would read newspaper 
advertisements and they would hear the whole, and that conversa 
tion was carried on and pretty much everything was understood that 
was said, and that people would turn around and look over their 
shoulders, and say, " I thought Drawbaugh was there," they heard 
everything so plain. But when we got in New York, with much better 
instruments,^ — and the proof, I won't stop to go through it, shows 
you the enormous advantage of the " reproductions," — I ask you par- 
ticularly to read about it, brief 167 etseq., — Mr. Benjamin had to 
acknowledge in substance that they were very much better than the 
originals could have been, — when we got in New York with much 
better instruments, with trained operators, with enormous advan- 
tages in the way of capacity to adjust the instruments, and shut up in 
silence and quietness, all they could get was a sound, and % now and 
then a word. 

There was more in that than your Honors think. The trouble with 
Drawbaugh's instrument F is, that the moment you begin to speak 
to it, if you have it in proper adjustment, the moment you begin to 
speak to it, it is thrown out of adjustment, and then that screw at the 
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top of the rod above the black walnut cap piece has to be turned in 
order to get it so that you can get any semblance of articulate 
sound ; has to be turned through a distance that Mr. Benjamin 
described as an infinitesimally small part of a turn. "A constant 
trial for adjustment," he said, well described the test (brief \ p. 168). 
With all this care and skill, and with a better instrument than the 
original F ever would have been, all they could get out of it was an 
occasional word. You will find by the testimony that sentence after 
sentence was uttered and nothing got of it, and then one or two or 
three words, and then articulation was all gone again. 




Brokkn Tumbler F; half size. 



The Chief Justice. Were there means of adjustment in this 

original? 

Mr. Storrow. The original instrument, the F tumbler, has a 
screw cut on the upper end of that rod c, and I have no doubt that 
at some time or another there was a nut on that. I will explain to 
your Honors the meaning of the adjustments of the instrument, and 
the importance of it. I have got here a thing which is not that at 
all, which could not talk ; but it is made of glass, so that you can 
sec the inside of it. 

The inside of this tumbler, in this" reproduced" instrument, con- 
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sists of two rods F F running down on each side. They support 
this box d which is of wood ; that box has got a metal lining inside ; 
I mean a metal plate laid in its bottom inside at d ; a rivet goes up 
through here from these rods at d 1 to that metal lining plate d there ; 
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the consequence is, that an electric current, brought in by a wire 
attached to the upper end of this rod F, will come down the rod, up 
through the rivet to the metal lining d inside of the box, then 
through the carbon powder, which is placed in a mass on that metal 
lining, to this upper plate E. Then the current goes up that rod e 
to the diaphragm c, which is of metal, and then off from that dia- 
phragm by a wire H around to the battery, and so on. The work is 
done by varying the pressure upon that mass of carbon powder in 
the wooden box, by compressing it more or less by the vibratory 
movement given to that upper plate E by the diaphragm c, when 
the diaphragm is spoken to. That plate E, as your Honors see, is 
loose and easy, in the wooden box of the "reproduction," so it can 
vibrato without any trouble, — quite loose. 

Something was said yesterday about the instrument being tight iu 
there, so that the upper plate E could not vibrate, and that the instru- 
ment failed from that reason. There is nothing of the sort. It is 
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perfectly loose and free. The later ones used in Philadelphia, three 
years afterwards, were rather tight ; but this of 1882 is loose and 
free. It is so now. It was so in 1882. It was so testified to then, 
and that testimony is not contradicted (Mr. Pope, Drawbaugh y com- 
plts, ii, 1445). The operation of that instrument you can see by 

this glass thing. I have here a box of carbon 
powder with an upper plunging plate, all made 
of glass, so that you can see it. Of course, 
this glass thing would not be a speaking tele- 
phone, because glass would not carry the elec- 
tricity : it is not a conductor. There is the 
mass of powder in there P, and the upper plate 
E is brought down just to touch it. If that 
upper plate E is vibrated up and down a little, — 
it is made rather tight in my glass thing for convenience of holding, 
— it would press a little more or a little less on that carbon powder P. 
The conditions have got to be exactly right. There has got to bo 
precisely the right initial pressure to begin with. If it is adjusted so 
that it presses down too hard, the carbon powder P will be so much 
compressed that it won't vary its condition sufficiently under the very 
slight motions and flex of the voice to make any appreciable change 
in its condition. On the other hand, if the upper plate does not 
come down so as to touch the carl>on powder, no current will pass, 
and the thing will not work at all.* 

Again : If E comes down so as to just touch the carbon powder as 
lightly as possible, which is the best condition of such contrivances, 




♦The nature of the operation is this: The carbon powder is laid in the 
lower plate, and the upper plate E is brought down to touch the powder. Then 
the current passes from the lower plate to the upper through the powder. If 
that powder is pressed together — compacted — the current passes easily and 
is strong. If the powder be loosened up, the current does not pass easily and 
: s weakened. It is like the microphone, if you will consider each pair of 
vrrnin:* a little microphone. 

The theory is, that as the voice acts on the iron diaphragm C, to which the 
plate E is attached by the rod e, the plate E is vibrated up and down and varies 
the pressure on the carbon powder. Now when the powder is laid in lightly, 
it is easy enough for the plate E to press it down and compact it. But when 
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a little extra vibration or shake of that carbon powder will shake it 
away, and it will break contact and won't talk at all. Mr. Benjamin 
and the other experts testified that the trouble with that instrument 
was, that when you got it in exactly the right condition of adjustment, 
so that you could get through a little articulation, a word, the slightest 
jar or disturbance, threw it out of adjustment ; even talking threw it 
out of adjustment, and you had to go to work and adjust it up again. 

In New York they had peculiar facilities for adjustment. There 
was another line run between the two rooms, an entirely separate line, 
called a tell-tale line, with modern Bell telephones, and the listener 
at the tin-can receiver, Mr. Benjamin, telephoned back to the person 
transmitting, " I don't hear," or "It is too loud," or "The adjustment 
is not right," and gave him at every three or four words directions 
how to manage it. Of course, at Drawbaugh's shop, nothing of 
that sort could have taken place. If they had had the convenience 
of a modern Bell telephone tell-tale line, which they naturally didn't 
have, there was no man there at his shop among those countrymen 
who could have turned that thing up and adjusted it when necessary. 
"A constant trial for adjustment," was the phrase by which Mr. 
Benjamin characterized it. 

I know now another way of getting rid of that difficulty. The 
difficulty is to get exactly the right pressure, and to prevent any 
breaks of the continuity. If you tip that box up sideways, the carbon 
powder will always be in contact with both sides, to about the same 
extent, about the same weight, and about the same strength and 
pressure ; if you tip it up this way, the carbon powder P, if it is 
made loose and free, like the sand in an hourglass, and not sticky 
and unctuous, will not get into a packed condition. Indeed, the 
more you shake it the better it will become.* But Mr. Draw- 



the plate E vibrates up again, the powder has little or no elasticity to spring 
up and follow the plate, and the plate E vibrates away from the powder; the 
circuit is broken, the current interrupted, and the thing ceases to work 
entirely, or becomes a mere circuit-breaker. In that condition it can give a 
loud sound, but no speech. 

* The glass illustrative instrument exhibited to the Court is shown in the 
wood-cut given in the text. The parts in the actual exhibit were all made of 
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baugh didn't do that. His expjicit testimony was — for these quos- 
ft tions were particularly asked him — that in his 

shop at Eberly's Mills, whenever he used the in- 
strument, he used it with the diaphragm hori- 

zontal and the instrument placed on a table ; and 

pife w \ the powder he used was a fine powder, as tine 

as ho could make it (Syracuse brief, pp. 6, 7, 
hound at end of Drawbaugh brief). In the ex- 
periments in New York, they laid the tumbler 
on a table, held it with the diaphragm flat, and 
used in it a powder described as made of five or six parts of fine car- 
bon and one part of plumbago, as fine as flour (ib.). That was the 
description Mr. Benjamin, the expert, made of it. 

Well, may it please your Honors, we argued before Judge Wal- 
lace that the fact that those instruments or the reproductions that 
were made by Drawbaugh could not to-day, in his hands, in the 
hands of his experts, transmit anything, or transmitted so little ; — 
we insisted, I say, that the difference between the reproductions and 
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glass, for the convenience of seeing. I will explain it as it would be if made 
to operate. C, d and C is a round box, like a pill box, big enough to hold half 

a dollar, or a dollar. The bottom d is of metal, 
which is a conductor of electricity. The sides C 
and C' are either of glass or of wood, or of hard 
rubber, which are not conductors of electricity. 
The plunger E is of metal, a conductor of electricity 
with a metal handle e to it. The cavity P, between 
the plunger and the bottom of the box, is filled with 
carbon powder. The current from the battery B 
goes through the rod e to the plate E, which is of 
metal, through the carbon powder to the plate cf, which is of metal, then 
round by a wire to the battery again. If the sides C and C were of metal, the 
current would go through them and not through the powder; but as they are 
non-conductors, the current cannot go through them, and has to go through 
the powder. If you tip that so that the bottom of d is horizontal, as in the 
text, you will get essentially Drawbaugh's " F reproduced," and the vibration 
of the plunger E up and down by the voice will, so Drawbaugh supposed, com- 
press the powder more or less; and if it does, it will correspondingly change the 
electrical resistance of the powder, and thereby change the current. But the 
trouble I explained was that the plunger would pack the powder down a little, 
especially if it were fine, like flour; or would pack it down, no matter what it 
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the originals, between the conditions of to-day and those which must 
have prevailed at his shop according to his own statements, showed 
that the originals, of which F and B (tumbler and tin-can) are the 
remains, could not then have transmitted auything, and we insisted 
that disposed of all the witnesses who had sworn that they got good 
speech through that instrument. It was a physical impossibility. 

If those New York tests failed from any accident of the moment, 
the argument would not hold, certainly ; but if the best the defendants 
can do, if the best that Drawbaugh could then do with his own w re- 
productions," with nothing but his own memory as to the working 
parts to control him, — if the best that he could then do will not permit 
that to be done physically which his witnesses swore to from mem- 
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was. Then as the plunger vibrated up a little it would part contact from the 
surface of the powder, and the current would be entirely interrupted. If it did 
not do that, the inability of the powder to spring up and follow the rising 
plunger would change the condition of the whole instrument, and after a few 
vibrations it would be all out of adjustment, and would not work. 

That was the trouble which was found in New York, and which Mr. Pope 
described very fully in his deposition (Drawbaugh, complts, ii, 1444-5); and, 
in substance, the defendants' expert, Mr. Benjamin, stated the same difficulty. 

Now tip the thing up edgewise, thus: You see in a 
moment that the powder, if it is granular, like sand in 
an hourglass, always keeps pressed against the plunger 
E and the bottom d, which now, in an upright position, 
make the two sides of the cell, and no matter how 
much the plunger vibrates in and out, the powder 
will keep tumbling after it as it recedes, and contact 
will not be broken. The radical and fatal defect of 
the tumbler instrument — which Drawbaugh swore tluit 
lie always used in a horizontal position, while their using 
it invariably in that position in New York also proves 
that that position was the best he knew of— would be obviated by tipping it up 
into a perpendicular or oblique position. No precise fineness or coarseness of 
powder is required for this new kind of use. It is only necessary that the 
powder should be dry and granular enough not to pack. If it does pack 
occasionally, shaking the whole instrument or tapping it will restore it to its 
original free, loose condition. 

Drawbaugh's own testimony, quoted"1n the brief, shows that this idea never 
entered into his head. The invention of using carbon powder in a cell held up 
edgewise, so that it shall be self -packing, was invented by a man named 
Hunnings, in 1881. That will be shown presently. 





48 MB. STORROW'S ARGUMENT ABOUT DRAWBAUGH. 

ory, which his experts swear to, it is perfectly certain that, however 
honest or dishonest, deluded or ignorant ; whether they talked into 
those things or talked through a string telephone, they did not get 
articulate speech with instruments such as he says he had there. 
It is a physical impossibility. 

Mr. Justice Field. What do you say of the explanation of that 
failure ; that it was owing to the improper adjustment of a carbon at 
that time ? 

Mr. Storrow. I am going now to that. If there was anything 
in that test which was not a fair test, if there was an accident which 
led to that failure, — because this was in the early part of the case, 
in March, 1882, — it was very incumbent upon the defendants, as 
they made the test, to relieve themselves of it. We put in the tes- 
timony of our experts as soon as our turn came, and dwelt on the 
importance of those tests. That testimony went on, may it please 
the Court, for two years and a half after that. Those tests in New 
York were in the last of March, 1882. We took testimony two 
years and a half after that. The defendants took 250 depositions 
after that. When we completed the case in June, 1884, there had 
not been a request for another test nor any attempt to have one, nor 
any suggestion as to why they did not talk, though Mr. Pope, our 
expert, had testified to their utter failure. The Philadelphia tests 
were not made in that case. I will come to those presently. There 
was not a suggestion of any desire to repeat those tests. 

Your Honors cannot doubt that the instruments failed to talk from 
inherent vices of plan, and not from accident. They tried " F re- 
produced " and " B reproduced " together on the morning of the first 
day. The tests lasted three days in March, 1882, and they never 
tried that pair again. Our expert, Mr. Pope, dwelt at length on 
the results (Drawbaugh, complts, ii, 1313 et seq.; particularly 
p. 1369), and pointed out their radical vices of plan. Every one 
saw the force of the fact that these tests made the story of their wit- 
nesses physicially impossible. 

If it was possible in any way, by any new reproductions, — if 
there was a mistake or an error in those reproductions made by Draw- 
baugh himself, they could come forward and explain them, and ask 
for new tests. Not an attempt of that kind was made. Moreover, 
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when you read the testimony in the case, you will find there was 
not a complaint such as you heard yesterday ; there was not a sug- 
gestion of that kind. The instruments were tested in December, 
1881, before they were put into the case; these tests took place in 
March, 1882, in New York. There was a suggestion made in the 
case that the instruments might have got injured in transportation to 
New York, and it was agreed — all this is on the record — it was 
agreed that if any injury had happened to the instruments, Draw- 
baugh might come to New York and put them in the same con- 
dition in which they were when their experts tested them. He came 
to New York and did it and when we came and tried those, there was 
not a complaint that these instruments were not good (p. 35 supra 9 
note). Of course, if any accident had happened to them, and that 
had been the cause of the failure, the tests could have been made 
over again without any trouble, and would have been. More than 
that, when we went into the exhibition room in March, 1882, Mr. 
Benjamin met our experts with a statement that with these instru- 
ments F and B all he expected to get was " a sound, and now and 
then a word." That is not denied. 

I am now going to refer to the subsequent testimony, for, as the 
case stands there, it stands just in the position of the sewing-machine 
case, where this same disaster happened to the defendants ; and Judge 
Sprague said of it, that the fact that the thing reproduced by the 
maker could not do what the law required the anticipating devices 
to do, that it could not do what his witnesses had said from ten 
years old recollection it did do, that fact, said Judge Sprague, " made 
the oaths of the witnesses as inoperative as the machine " {brief, p. 
182). Can they be any better off than that? Was it any accident? 
The only explanation is that given to your Honors yesterday, and 
there is nothing of that sort in the testimony. The instrument itself 
disproves it. The contrary (for the purpose of a different inquiry) 
happened to be testified to at the time. 

The Chief Justice. That is in regard to the tumbler before you ? 

Mr. Storrow. The fact is, that this upper plate E of the New 
York "F reproduced" had not jammed. It is not jammed. It is 
loose and free, perfectly free there. Your Honors can see that. 



50 MR. STORROW'8 ARGUMENT ABOUT DRAWBAUGH. 

And not only is it perfectly free now, but it so happens that (with 
reference to another inquiry) it was testified to iu the case in 1883, 
that that plate did not fit at all closely and was very loose, so loose 
that when it tipped up, the carbon powder fell out ; so loose that 
when it was jarred and shaken it would not keep the carbon powder 
from tipping out (Mr. JPope, complts, ii, 1444-5). That was 
expressly testified to, and this excuse that was set up yesterday for 
not talking, was a thing that was never heard of in the case before. 
If it had been, of course it would have been remedied, and another 
test made. 

Now, may it please your Honors, that was the condition in which 
the evidence was left when the case went to a hearing. We argued 
that. I stated to his Honor Judge Wallace what I have been stating 
here ; and then when Mr. Hill arose to reply he said that those tests 
he thought, for some reason or other which he could not explain — 
he did not suggest this trouble — for some reason or other, they 
were not good tests, and he would bring another set of reproductions 
right into court and talk in the presence of the Court, falk loud and 
talk low, talk whole newspaper paragraphs through them. Two 
years and a half they had had to face that question, and had never 
made that offer ; they had taken three hundred witnesses after those 
tests, and they had never made that offer ; and then they came in 
while the case was under argument and proposed to take, in substance, 
new testimony, with new alleged reproductions , and show that they 
would talk. Well, may it please your Honors, we knew, or we 
thought we knew, how that was to be done. By and by you will 
see that we knew about it. And we declined to assent to it. We 
were put in a very embarrassing position. 

Mr. Justice Field. I do not understand you. 

Mr. Storrow\ We knew what fraud we thought was about to be 
perpetrated on the Court by the production of these alleged new 
"reproductions"; the fraudulent alterations that would be put into 
them ; something learned by Drawbaugh since this testimony closed ; 
but we were put in a very embarrassing position. We did not like 
tc say to the Court that we refused what on its face appeared to be 
a fair test ; and yet we knew that such an alteration was likely to be 
made in that instrument, to depart from what Drawlmugh had sworn 
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to as his own, such a way of putting inside of the tumbler a new tele- 
phone, inconsistent with what he had sworn to, that although we 
believed the new telephone put in there would talk, we might not be 
able to expose the fact of the alteration. 

Mr Justice Field. Could it not be seen by inspection whether 
it would conform to what Drawbaugh swore to ? 

Mr. Storkow. I am going to show it to you by and by. It was 
shown in the Philadelphia test, because they put it in there. I am 
going to show it to you. But whether we could show that to the 
judge personally, without testimony, was a pretty nice question ; 
and if we could show it to the Court, we could not get it in the rec- 
ord, and could not get it up here on appeal. So we said to the Court 
that the proposition was a proposition to take new testimony ; and 
the Court said it was, and the Court declined to hear it. That was 
in the New York case, on October 1, 1884. 

Then we came to take more Drawbaugh testimony in the Overland 
case in 1885. They introduced this additional volume after the de- 
cision of the New York case. Then they went to work and they got 
rid of or no longer employed their former expert. They employed 
Prof. Barker — to prove what? They made some new alleged 
"reproductions ," and called upon Prof. Barker to try them and to 
testify whether they could talk or not. This is one of them. And 
he testified in Philadelphia that they would talk, this new tumbler 
and some new tin-can instrument that I don't see here. 

He testified that they would talk and talk pretty well, and we 
were invited lo witness a test of them. Well, we attended, and they 
did talk, and there was not the slightest trouble in reading a whole 
newspaper column through this new pair perfectly well, perfectly 
loud, also perfectly clear. Why was that? Why did it happen that 
the instrument which Drawbaugh had sworn to as a reproduction in 
1882, and tried in New York, could not talk, and that the one which 
we tried in 18H5 did talk? In the firat place, they didn't call Draw- 
baugh or a human being to say that this was a true reproduction. 
They called Prof. Barker, and he said that so far as he could see the 
new one, the Philadelphia one, was like the New York one ; but he 
did not know what was inside of it in certain ways, and he did not 
know the manner of its use. I have described to you how the thing 
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was used in New York, laid down upon a table upon a block of stone, 
with the utmost care that nobody should move in the room ; laid in 
the way Drawbaugh said he always used it at his shop, with its dia- 
phragm horizontal and with the powder as line as possible, such as 
he said he used in his shop, and with that the experiment totally 
failed. Prof. Barker knew nothing about that. When we went to 
Philadelphia to try it, the gentlemen who did the talking, Mr. Hill, 
took this tumbler up in his hand, sat at the table, held it in his 
hand, moved it around, and shook it as much as was convenient or 
not, just as it came handy, paid no attention to keeping it still, 
talked into it in a steady voice, and there was no trouble in trans- 
mitting. He held it up in this way. Prof. Barker said that he 
tried it. He said in his description that the powder was not fine 
and floury, but it was rather coarse. 

The Chief Justice. He said what? 

Mr. Storroav. That the carbon powder inside was rather sandy 
and coarse, and that it was not necessary to take any particular pains 
about the adjustment. Indeed, he said that the adjustment, if it 
got out of order, could generally be restored by tapping with the 
hand or shaking it up. 

What was the reason of all this? That was not the way in which 
Drawbaugh used it. Drawbaugh used it always, according to his 
own explicit testimony, for we asked him the question, in that 
way, with the diaphragm horizontal, and with fine powder (p. 46, 
supra.) In New York they tried it that way, and could not get 
speech. In Philadelphia they tried it with this thing tipped up, and 
did get speech, perfectly good speech, with coarser powder, granu- 
lar powder, and with the thing tipped up in this condition. 

Let me show your Honors again this glass instrument. If you 
take that instrument, hold it horizontal, and bring the plunger down 
till it just touches, the slightest variation, the slightest jar, may 
shake that powder away so that it will no longer touch ; it no longer 
keeps in good adjustment, and will not talk ; but if you tip it up 
(his way, you will never break contact, and it will stay in adjust- 
ment then and will talk ; you should use powder which is like sand 
of an hourglass, that will not pack together. If you tip it up that 
way and it gets out of order, and will not work, all you have got to 
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do is to tap it with your fingers and shake it up and get it in good 
condition. This is fully explained in the foot-note to pp. 45-47, supra. 
About 1881 a man named Huunings, in England, invented this im- 
provement iu telephone transmitters. He found that it was impos- 
sible, with that kind of instrument held in the 
horizontal position, to get any speech; but he 
said, "If you hold it up in that way, perpen- V&m 
dicular, and put in granular powder like sand, <j[f|lff 9 
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and when it gets packed, occasionally tap it with 

the fingers, you have got a first-rate transmit- / 

ter." And he patented that, and I have got 5 

the patents here, and I will give them to your \^~ C f 

Honors. If you tip it up that way, perpendic- 

ular, the carbon powder P falls by its own weight, and always keeps 

in contact with the plates d and E. If you take it up this w r ay, and 

keep it in adjustment by tapping it from time to time, it will make a 

first-rate loud-speaking telephone. 

May it please your Honors, Drawbaugh never had that. This is 
what he said explicitly and in terms : "Fine powder." "Floury and 
as fine as possible," said his experts, was what they used in New 
York, and that was the best proof of his ideas. He never conceived 
of tipping that up in that way so as to make it talk, and shaking it 
and using coarse pftwder. He says he kept it horizontal. Working 
under his instructions in New York, it was used so. See all this in 
Syracuse brief, pp. 6-8, bound at the end of our Draw T baugh brief. 
Yet w r hen we got to Philadelphia, what they did was to change the 
powder of the New York test into powder which was a little granular, 
which is of itself not a controlling thing, but it is of some importance, 
and then take the instrument and tip it up and get in substance Hun- 
nings' conception, his idea, inside of that tumbler. When it jams, 
shake it up a little and handle it, and then the thing talks, said Prof. 
Barker. 

We attended that exhibition and we observed all these things, and 
we called our experts on the stand, and they testified that if you took 
the instrument, not as Drawbaugh described it, but altered by put- 
ting the Hunnings invention inside, changing it so that it conformed 
to the Hunnings idea, by using coarser powder and tipping it up that 
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way and tapping it, it would make a first-rate speaking telephone out 
of it. That is what the defendants did in Philadelphia, may it please 
your Honors. They put the Hunnings invention, patented in 1881, 
inside of their tumbler. They altered the instrument which they had 
in New York by putting this new conception and new idea into it, 
and then for the first time they got speech out of it. We had our ex- 
perts make reproductions and try them themselves, and they said 
that even when they used a granular powder and placed the tumbler 
that way, — the diaphragm and box horizontal on the table, as Draw- 
baugh swore he used it, and as they used it in New York, — you 
could get no speech. But shake it up a little, and it would talk. 
And lay it down flat again and it would not talk. Tip it up and it 
would talk. Their testimony is in Drawbaugh, Overland proofs, 
524, 528, 531. No witness was called to contradict this. That was 
the difference. That was the "knowing how" to do it. It was not 
Drawbaugh who learned that. It was the Hunnings invention put 
inside of their tumbler. 

How did they get it there ? How came they to put that in there ? 
You will find when you look that it will bear the closest examina- 
tion ; that Drawbaugh never had that notion, and swears he used his 
tumbler in a way which excluded that notion. Nay, I will show 






you one more thing about it. In his original instrument that he 
produced he had these rude plates. It is impossible to make a box 
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or any contrivance — you will find in the proof, I think, sufficient 
proof that he never had a carbon-holding box around it (brief, 173) ; 
and if he did not, he could not have tipped it up. But even if he 
did, it is impossible with plates having those rude jagged edges, — 
or practically impossible, — to make a tight box that will not spill out 
fine granular powder when it tips up edgewise. You can't do it to 
any satisfactory extent with this New York instrument, because that 
is so loose that if you tip that up and shake it, the fine powder 
will run out. But the instrument used in Philadelphia had that 
plunger piece quite tight, so that when they tipped it up edgewise 
it wouldn't run out, or not enough to do harm. 

How did they get that idea? Certainly not from Drawbaugh. 
His own testimony disproves that he ever had any such conception. 
We afterwards found out and proved how they got it. Hunnings' 
invention belongs to the Bell Company. They were experimenting 
with it to improve it in their laboratory along about 1881-82. 
In their laboratory, engaged on that, was a man by the name of 
Frank Smith, who afterwards left them. A few weeks before the 
argument in New York (which was Oct. 1, 1882), and after the 
Drawbaugh testimony closed (which was June, 1884), Frank Smith 
was found in the employ of the Drawbaugh Company, and he it 
was who came to Prof. Barker with the instruments, and was one 
of those who assisted him in learning to talk through that instru- 
ment. They had, may it please the Court, found the Hunnings 
invention by that time, and they had smuggled it inside of their 
instrument. They had done it by hiring a man from our employ 
who had been working on it, and they had smuggled that new 
invention inside of their instrument, and that was the way they 
made it talk; and we proved all that by testimony — by the Hun- 
nings patent and other testimony, at the hearing, on the testimony 
which was taken in this volume, and they did not venture to male 
one word of reply to that ; and when we argued that before Judge 
Wallace, at the second hearing in November, 1885, you may 
imagine — 

The Chief Justice. Would the Philadelphia instrument talk, if 
placed upon a table as the New York instrument was? 
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Mr. Storuow. No, sir ; it would shake right down. That our 
experts proved (p. 54, supra). 

The Chief Justice. It would only talk when you held it up? 

Mr. Storroav. It would talk when tipped up. This was the 
way they held it all the time (illustrating), and Prof. Barker said if 
it got out of order he shook it. 

The Chief Justice. Was it opened — did you see how it was? 

Mr. Storrow. Yes, sir ; we saw it ; it is here. It was opened 
after it had been used. It was fairly opened after the test. Our 
experts saw it, and described it. We did not need any description 
of it, because Prof. Barker had described it fairly well for them. 
It was evident that ho did not know of the Hunnings patent. 

The Chief Justice. And the construction of the plates was so 
as to fit tighter inside of the box, and hold the powder? 

Mr. Storrow. Yes, and the powder was a little coarser. There 
is one of the Philadelphia instruments {showing model to the Court). 
The upper plate is loose enough to shake a little ; but it was so that 
the powder would not appreciably drop out during the use of it. 

That, may it please your Honors, is the condition of things. The 
instrument newly made by Drawbaugh himself, in 1881, according to 
his own descriptions, cannot talk. The instrument, when they have 
smuggled into it the Hunnings invention, by hiring from our employ 
a man who had learned to use this from us, can be made to talk, and 
that is the only way they can make their tumbler instruments talk. 

Mr. Justice Harlan. Is that true of all of the Drawbaugh in- 
struments, or only that one? 

Mr. Storrow. That pair I am speaking of; — the tumbler F and 
tin can B. 

Now, I am going to speak of the next one. These instruments, C 
and I, talk a little letter. 

Mr. Justice Field. The instrument of Drawbaugh will talk? 

Mr. Storrow. It is no longer Drawbaugh's instrument; it is 
Hunnings , transmitter. 

Mr. Justice Field. It will talk when you get that Hunnings in ? 

Mr. Storkow. Yes, sir. 

The Hunnings is an improvement on the Bell invention. It is of 
the nature of an improvement upon the microphone, aud when you 
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put in the Bell invention, put the Hunnings improvement on it into a 
tumbler or anything else, then the instrument which has that form of 
Bell telephone will talk. The Runnings is a patent of 1881. It is like 
the Blake patent. It is an improved form of microphone. I shall not 
trouble you to go over the other instruments C and I. This instrument, 
or rather the reproduction of it, which was tried in New York, yielded 
no useful results ; a few words, that is all. Here is an instrument 
much better made, which they tried at Philadelphia. This was the 
instrument which Drawbaugh swore to in New York as being a re- 
production ; this was the instrument which they used in Philadelphia, 
which nobody swore was a reproduction, but which was offered as 
such. You see it is a much better instrument in every way ; and 
although the general principle of the two is the same, it is quite 
thinkable that, while one would not give any appreciable results, 
this other could give good results. In point of fact, this new one 
gave respectable results, but did not talk nearly so well as the tumbler 
with Hunnings invention inside of it. Your Honors will find all this 
in the brief, pp. 152-182 ; Syracuse brief, pp. 4-14. I will not stop 
to elaborate it. 

The result, then, is that the pair F and B, sworn to by more wit- 
nesses than all their other instruments put together, cannot do what 
the witnesses profess to recollect. That ends the witnesses. They 
attempt on a second hearing to get rid of this fatal fact. They do it 
by procuring — not even from Drawbaugh , but from Hunnings and 
Smith — a new invention, which will talk, and they put it inside their 
tumbler. They try to commit that fraud on the Court. 

I now come to the instruments D and E. There is no doubt that 
those are good instruments enough to destroy any telephone patent. 
They will talk. One of them has got broken accidentally ; but I have 
no doubt that they are fair talking instruments. They are the only 
instruments alleged to have been made before the Bell patent, good 
enough to support the story and destroy the patent under this stale 
claim of suspicious origin. The question about those is their date. 
I will come to cousider the evidence about that presently ; but all I 
need to say about it now is that Drawbaugh says he does not know in 
what year those instruments were made, and he cannot tell; and out of 
the four hundred witnesses they have called, they only found seven 

D 
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who pretend to have heard speech through that pair of instruments 
before the Bell patent. 

The Chief Justice. To what instruments do the majority of 
witnesses, the larger number of witnesses, refer? 

Mr. Storrow. More witnesses swear to the tumbler and tin can 
than to anything else ; more than half of their witnesses swear to the 
tumbler and tin can. 

The Chief Justice. Do they say how they used them at all? 

Mr. Storrow. No, sir; they do not. Drawbaugh, however, was 
particularly asked how he used them, whether tipped up or laid flat, 
and he swears that he always used it with the diaphragm horizontal. 
You will find that all in the brief, and unless you care for it, I won't 
stop to argue it. {Syracuse brief pp. 5, 6, p. 46, supra.) 

The Chief Justice. I merely want to know the fact. 

Mr. Storrow. Now I want your Honors to look at this instru- 
ment H, the tall one with the sloping front and bell on top. I wish 
you would open the Blake transmitters that you have got there 
before you, for I want to compare H with them. You will see at once 
a resemblance in the general character of these instruments, not only 
in principle, but in construction. The working parts are mounted 
on the inside of the door, and the mouthpiece is on the outside in 
the same way. The working parts, the most of them, are on the 
inside of the door, and down in the box is the induction coil, as it is 
commonly called. Here the working parts are carried on a cast-iron 
frame, which itself is screwed to the door (see the drawings, p. 26, 
supra) . This iron frame in the form of a ring carries on it at the 
upper end a long lever fastened by a spring at its upper end, and 
there, down at the lower end of that lever, is placed an adjusting 
screw. The adjusting screw is in a little different position in the two, 
but that is absolutely immaterial. That screw serves to adjust. The 
advantage of having a screw at the end of the lever is that you get 
a very delicate adjustment. This is an adjusting lever. You will 
find also in the Blake, that the carbon electrode, the one in the brass 
cup that carries the carbon (Win the cut of the Blake,) in Draw- 
baugh's H, is carried at the free end of a spring. The other end of 
that spring is fastened near the upper end of the lever, so that you 
get a very delicate adjustment of that carbon by moving this screw. In 



DRAWBAUGH'8 H COMPARED WITH THE BLAKE. 59 

the case of Drawbaugh's H the same arrangement is had. The spring 




i eye call see, were 



60 MR. STORROW'S ARGUMENT ABOUT DRAWBAUGH. 

■ 

copied, — the arrangement, the outer spring, and this inner spring, 

but the weight is left out. That which makes the Blake transmitter 
to be a first-rate instrument, the very soul of the thing, is left out. 
This is not my statement alone. Mr. Cross, in his opening deposi- 
tion for the Bell Company, described the Blake transmitter, the 
important pail of it, as consisting of a weighted spring. Mr. Benja- 
min, the defendants' expert, says that Prof. Cross' definition of the 
Blake transmitter exactly describes this thing if you leave out the 
word "weighted" (Benjamin, ans. 57, dcfts, ii, 1263, first edition). 
This H has copied all that a man can see by looking at the Blake ; 
but it loft out the soul of the thing, that you cannot see. That is 
what the inventor's mind put in, and the eye of the copyist did not 
catch. All this is described in the Blake patent. 

That is not all. Your Honors asked me the other day about that 
spring E in the Blake transmitter corresponding to this, — the broad 
spring E that presses against the diaphragm. 

Mr. Justice Bradley. What do you mean by a weighted 
spring ? 

Mr. Storrow. The weighted spring is this other thing 8, in the 
cut, p. 59, supra, covered with a sleeve of india-rubber in the Blake 
transmitter. 

Mr. Justice Bradley. What is the weight? 

Mr. Storrow. The weight in the Blake is that brass cup W at 
the end of the spring 8. It weighs about seventy-five grains. This 
of Drawbaugh, H, has got the spring D 2 and the cup cP, but the cup 
weighs nothing to speak of. It is a mere shell of thin brass. 

The diaphragm of the Blake I have explained to you ; and this is 
one of Blake's inventions, covered by his patent, in order to avoid 
the pull and strain and difficulty which arose in the earlier instru- 
ments from having the diaphragm, as that of Bell's box telephone of 
1877, screwed fast to the frame. That brings a strain on the 
diaphragm if it expands with heat, or is talked to and expanded by 
the warmth of the breath, which prevents it from vibrating as freely 
and accurately as it ought to. The Blake has the diaphragm held 
loosely, simply laid against the ledge in a cast-iron frame, held in 
place by that spring E and that little clip E' ; and Mr. Blake describes 
in his patent that that is the function, not the only function, but it 
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is a most important function of the spring, to hold the diaphragm 
free so that it can work about. Now, Mr. Drawbaugh has that 
spring G ; but the whole purpose of that spring is left out. He has 
got his diaphragm screwed in tight, and there again, he has copied 
that which you see, and he has left out the very soul of the invention. 

Some years ago I was engaged as counsel in a case that involved 
a question of plagiarism ; and Mr. Charles O'Connor sent me word 
that the best test he knew of to distinguish a copyist from an origi- 
nator, was to find whether in what you thought was a copy there was 
not that which would be seen with a hasty glance, but with the very 
soul of the thing left out. I have never known that test to fail. Wo 
don't know that there is any specific evidence to trace Drawbaugh 
into the presence of the Blake transmitter, but I ask you to com- 
pare those things, and to say which of those, as your Honor very 
properly said, is the copy. I think the one that has got the soul in 
it is not a copy, and the one that has not the soul in it is. (See also 
pp. 26, 59, supra.) 

The Chief Justice. When is it said that these exhibits were 
made? 

Mr. Storrow. It is said that that instrument H was made in the 
summer of 1876. 

The Chief Justice. Made as it is now, with the bell on? 

Mr. Storrow. The bell was put on, they say, six months later ; 
but they say that the works inside were complete in the fall or 
summer of 1876. 

The Chief Justice. How long was that after the patent? 

Mr. Storrow. The patent of Bell was in March, 1876. This H, 
they say, was being finished in August, and in September or 
October they say that it was completed. 

Mr. Justice Field. When was the Blake transmitter invented ? 

Mr. Storrow. The Blake transmitter was invented the last half 
of 1878. It went into commercial use in November, 1878. 

The Chief Justice. When was this instrument H produced in 
evidence ? 

Mr. Storrow. In 1881. 

Now, may it please your Honors, those are the instruments which 
Drawbaugh said he had in the summer of 1876, at the time of the 
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Centennial, at the time when Mr. Bell became famous, at the time 
when the speaking telephone was first beard of in the world. Draw- 
baugh's story is that he then had in his shop all these speaking tele- 
phones, — the magneto telephone, the carbon powder telephone, the 
microphone, the Blake transmitter H ; and he says that up to the 
time he testified, in 1881, he had never made a better instrument 
than H. At the time when Mr. Bell was first heard of in the world, 
and the world began to be full of the talk of the speaking telephone, 
Drawbaugh, according to his own story, had reached high- water 
mark, as high as he ever got, almost as high as anybody in the world 
has got up to the present time. Every improvement and refine- 
ment of detail which came into use in 1876, 1878 and 1879 from the 
labors of hundreds of inventors, he had all in his shop, perfected 
and completed in those working instruments, before Mr. Bell was 
heard of in the world. 

One more thing, may it please the Court. It is, of course, per- 
fectly plain to any one that when Drawbaugh had replaced such an 
instrument as that tin can and the tumbler, whether they could talk 
or not, when he had replaced them by better instruments like this, 
H, or like these {pointing to the other models), — whenever it was, 
whether before or after the Bell patent, — and wanted to use instru- 
ments merely to show to visitors to entertain them ; wanted to use 
them to show to somebody whom he was soliciting to put in money, 
to invest, as he said he was doing from time to time, he would show 
his best instruments. He said himself that when be made a better 
set of instruments he discarded the old ones ; that from time to time 
the old ones were sent to the garret, and if they were ever shown to 
any one they were merely brought down to show them as curiosi- 
ties, or something that had been passed away, and not things which 
he then thought would talk, or which he then used to talk ; that 
what he used to talk with to his visitors were the best he had at each 
time (brief, pp. 494, 505). It must be so. He swears it is so. 
It is very plain, therefore, that when he showed, at any time, the 
tin can and tumbler to a man as an inducement to him to put in some 
money, — for that is his story, — it must have been before he had the 
better instruments. He could not have shown the tumbler and tin 
can to a man, to induce him to put money into the telephone, at 
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the time when he had got the better instruments D and E, — those 
little real talking magnetos. It is not possible. The appearance of 
the tumbler and tin can at his shop at any time as exhibition instruments, 
exhibited under circumstances where he would show, not what had passed 
away, but the best he had, — such exhibition of those instruments and their 
use at his shop habitually, at any time, is perfect proof that the alleged 
better instruments did not then exist. There can be no question, it 
seems to me, about that. 

We have proved, from the defendants' own record, from some of 
their best witnesses, corroborated by Drawbaugh himself, in a rather 
curious way, that the tumbler and tin can were instruments which he was 
showing and using as the best he had, AFTER the Bell patent. If that 
be so, and your Honors will find it to be the fact upon reading the 
testimony, if after the Bell patent he was using the tumbler and tin 
can habitually in his shop as the best he then had, it is perfectly 
certain that he did not have those pretty little magneto in- 
struments D and E, did not have those two refined vase-shaped 
microphrones G and 0, did not have the Blake transmitter H. The 
record is full of evidence of that sort, perfectly displacing the better 
instruments by the proof, from witness after witness, in the defend 
ants' own record, that the tumbler and tin can were thus used and 
exhibited at his shop after the Bell patent {Drawbaugh briefs pp. 
492, 494, 505) . Indeed, there is specific proof out of the defendants' 
own record that he made D and E, and also that he first produced them 
as newly made after the Bell patent (brief, p. 494 et seq., 505). 

I now want to tell your Honors something of the history of Draw- 
baugh and his surroundings. The answer of the defendants had to 
account for the fact that he never sought to patent the invention. I 
read from the defendants' case, vol. i, in the Drawbaugh case, the 
middle of page 7. The answer says, as its only attempt to reconcile 
that fact with the story : 

" That said Drawbaugh for more than ten years prior to the year 1880 was 
miserably poor, in debt, with a large and helpless family dependent upon his 
daily labor for support, and was from such cause alone utterly unable to 
patent his said invention, or caveat it, or manufacture and introduce it upon 
the market." 
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On the next page, the answer says that he made various improve- 
ments in the instrument, and that 

44 notwithstanding his embarrassed and impoverished pecuniary condition, and 
his utter want of proper mechanical tools, materials and appliances to conduct 
such work, he labored with all reasonable diligence to perfect and adapt his 
said improvements, and did, finally, in the due exercise of and reasonable dili- 
gence, adapt and perfect the same. 

That is their way of accounting for the fact that if he had a tele- 
phone he never offered it to a human being, nobody ever wanted to 
take it or tried to take it, and he never went to the Patent Office 
with it, — that is their way of accounting for that fact. It is 
right in their path, and they have got to account for it. It is their 
only attempt to account for it. 

I want your Honors to look at his history, and see how thoroughly 
all those allegations of the answer, important as they are, were dis- 
placed by his own testimony (brief pp. 314 et seq.). 

Drawbaugh was a professional inventor and patentee ; he had 
spent his life in making various inventions. He testifies that he 
had made over fifty inventions, and patented a dozen. He was not 
a man unnoticed and unknown. He was a man who knew the way 
to the Patent Office and the importance of going there. He was a 
man who during his life, and particularly during the years under 
inquiry, from 1867 to 1876, took out patents, and seemed to have no 
trouble in getting people to advance very large sums of money to 
exploit his inventions. When we look at his standing and see what 
his patents were, we find that every one of tbem mark him as a man 
of mechanical ingenuity, — mere mechanical ingenuity, and nothing 
more. He made an improvement in molasses faucets, and an im- 
provement in machinery for sawing out barrel stives, a rag looper, 
an improvement in machinery for feeding nail plates in nail machines, 
and various little mechanical improvements of that kind, which he 
got patented. He had no trouble in getting people to take up 
those things and pay for patenting them and exploiting them ; but 
his story is, that with a perfect working telephone he never could 
get anybody to pay any attention to it. 

In O'Reilly v. Morse this Court said that no man could make an 
invention like the telegraph without an adequate knowledge of the 
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scientific facts which were to be employed in it, and I am sure that 
is true of the telephone {brief \ 8, 286). No man of genius short of 
the genius of Faraday, who, when he made the invention of the 
magneto current, was at the head of the laboratory of the Royal 
Institution, and had been for a good many years, — he was not an 
apprentice boy, — no man with a genius short of that, could invent 
and devise for himself all that must be known to make the speaking 
telephone. It is Drawbaugh's boast, almost, that he had merely a 
common school education ; not that he had acquired by himself, but 
that he never did acquire, the knowledge absolutely necessary for 
the speaking telephone. He was asked by his own counsel what he 
knew about acoustics and what he knew about sound vibrations, and 
how he learned it ; he said that what he had learned was at the sing- 
ing school ; that the more vibrations the higher the pitch of the sound, 
and that was the extent of the knowledge which he disclosed on that 
subject. Your Honors know that that is not the beginning of what 
has got to be known to make a speaking telephone. You have got 
to account for the invention of the speaking telephone without that 
knowledge which is as necessary for it as the tools to make it, and in 
a man whose whole life shows merely skill, without a spark of the 
inventive genius which originates new ideas. 

His deposition is a very extraordinary one, in one way. You 
would generally suppose that in a case like this the claimant would 
be put on the witness stand to tell the Court his story, and witnesses 
called to corroborate him ; but it is not so here. Their case was 
substantially completed, for the first part of it, before he was put 
on the witness stand. One hundred and twenty witnesses were 
called before him ; his neighbors, people who didn't know anything 
about telephones, in a proper sense. They said they had been at 
his shop, had seen something, and talked to a tumbler and tin can, 
and so on ; and then he was put on the witness stand to do hardly 
more than corroborate them. The instruments were put in his hand, 
and he was asked, " Who made this?" and told to describe it, and he 
described the mechanical structure ; and I think in no case, or in 
hardly any case, did he describe the electric operation or principle 
of the. thing in any way. A by-stander could not have described 
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them, or given a deposition, in a more third-party way than he did. 
His deposition consisted chiefly of detailed statements by his counsel, 
put in the form of questions, to which he assented or from which he 
dissented, as the case might be. I am sure that no man who made 
such an invention as the speaking telephone could ever, for a 
moment, forget how he came to make that invention, the steps and 
thoughts that led to it, when and how the conception came to 
him, and when and how the most important steps of the progress 
came. Yet there is not one word of that in the whole of Draw- 
baugh's deposition. He was on the stand thirty-two days, about 
equally divided between direct and cross examination, and there is 
not an intimation from which you can judge, in any part of his testi- 
mony, how any idea on the subject came to him. It is not possible, 
I think, for a man to be on the witness stand that length of time, an 
inventor, a man who had made such an invention as this, so absorb- 
ing, without unconsciously or intentionally telling the story of how 
the thing grew in his mind, and what its origin was ; yet there is not 
a trace of this in his deposition. Once he was asked a real question ; 
once his counsel asked him about the carbon telephone. The ca- 
pacity of carbon to vary in conductivity under varying pressure was 
known. That is, it had been described in two or three French 
books. It was kuow^i in that sense. It was not commonly known. 
It was not within the ordinary range of electrical experience. No 
ordinary electrical apparatus, no ordinary line of experiments, would 
lead a man to that, unless he was a man of extraordinary observa- 
tion. How did Drawbaugh get that idea which was the basis, 
according to his story, of his first telephone? They put the question 
to him. Said he, "I don't know." I read it from page 365 of our 
Drawbaugh brief, near the bottom of the page : 

44 Q. 160. Do you remember how you first obtained knowledge of that fact, 
that low conductors when under pressure would conduct the current more freely 
than when not underpressure; that is to say, did you learn it by reasoning it 
out and then testing it, or by accidental discovery, or by reading it somewhere, 
or by hearing it from some one, or how? 

"Ana. I donH remember how I came to it; I had been experimenting in that 
direction; I don't remember of getting at it by accident, either; don't remem- 
ber of reading it; I don't remember of any one telling me of it; I don't sup- 
pose any one lold me." 
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And theu he went on through that deposition, and not once 
could he give you any idea of how any idea came to his mind. 

A little more than that, may it please the Court. If you find 
from the record that what I have told you about the tests of these 
instruments is true, you will be satisfied that the case must turn on 
the dates of those two little magneto instruments, D and E, alleged 
to have been made in the spring of 1875. Now, I want to read 
you Drawbaugh's testimony, from our Drawbaugh brief, the volume 
marked w Drawbaugh case. Brief for Bell Company" p. 365. 

Those instruments, according to his story, came a year before the 
Bell patent. They must have been, whenever they did come, — if he 
originated them and did not copy them, — they must have been the 
fruits of enormous labor and thought and anxiety. They were the 
first instruments, I am sure, that ever were respectable speaking 
telephones ; the first that could have gratified a man, and made him 
think he had succeeded. If people had laughed at him before, 
he could convince them now that they could laugh no longer. 
Those must have made an impression on him and everybody around 
him ; and yet, to begin with, out of their four hundred witnesses, 
there are only seven who pretend to think that they ever heard 
speech through those instruments during the whole year alleged 
before the Bell patent. By and by 1 will show you how those 
seven go to pieces under the simplest cross examination. I am 
now concerned with Drawbaugh. He is on the witness stand. 
Those are the instruments on which the case must turn ; and his 
counsel did not dare to ash him when he made them. This is the 
question that they put to him — if you will look first, at our Draw- 
baugh brief, page 457, the bottom of the page — this is his direct 
examination, and it is the first question that was asked him about 
those instruments : 

" Q. 265. Mr. Harmon K. Drawbaugh, a witness heretofore examined for 
defendants, has testified that these instruments D and E were made in January 
or February, 1875, before the Axle Company received its new machinery in 
March, 1875. Have you any recollection of the fact, or not ? " 

Think, may it please your Honors, of calling the claimant, and 
saying to him, w Some other people will swear when that instrument 
was made. Have you any recollection of the factf" 
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The Chief Justice. Is this the testimony of Drawbaugh him-, 
self? 

Mr. Storrow. That is the testimony of Drawbaugh. 

The Chief Justice. Is it your question to him? 

Mr. Storrow. It is his own counsel's question to him, Mr. 
Hill's question to him on direct examination. 

The Chief Justice. His name is Daniel Drawbaugh? 

Mr. Storrow. Yes. Harmon K. Drawbaugh was a nephew 
who worked in his shop. It is the deposition of Daniel Drawbaugh 
I am reading. Daniel says : 

" Ans. I have no recollection of the time, but I recollect of him working 
on the machine. One of them was made before that time. What I mean is, 
there was one of them made , and Harmon made or helped to make the other. 
It has been quite a long time ago. I can't remember the year or date of it." 



And then they left it, and then they went back to him again. If 
your Honors will take the Defendants' Proof vol. ii. 
Mr. Justice Harlan. What is called the defendants' case ? 
Mr. Storrow. Defendants' case, vol. ii, page 794. 
Mr. Hill. Page 794 of what, Mr. Storrow ? 
Mr. Storrow. Defendants' case, vol. ii, p. 827 of the new edition : 

Int. 401. " Please indicate all the electric speaking telephones that you had 
invented or made prior to the time when the Axle Company, composed of 
Bear, Grove, and others, commenced their operations at your shop — I meau, 
of all the instruments in evidence, and including the cup transmitter. Which 
ones of all these had you invented and made prior to the beginning of the Axle 
Company ? " 

That Axle Company began operations in the early part of 1875, 
and did not conclude their operations until the latter part of 1876, 
six months after the Bell patent. Their final dissolution of copart- 
nership is November 19, 1876. That was put in evidence. 

" Ans. 401. The teacup instrument, the tumbler instrument, Exhibit F; the 
tin-can instrument, Exhibit B; instrument Exhibit C; instrument Exhibit I, 
and Exhibit A, and the magnetos Exhibit D, and Exhibit E. Those are the in- 
struments, as near as I can recollect, and I had modifications of these instru- 
ments. I won'' t positively say that D and E were prior to the Axle Company , but 
I know that at the time the Axle Company was running. It may have been prior 
to the starting of the Axle Company; it may be, but I don't want to be too 
positive. I refer to Exhibit Dand Exhibit E." 



/ 
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Those are his statements ; first, I do not know in what year they 
are made, and the best I can say is that they were while the Axle 
Company was there, and that is his testimony. If you are going to 
decide this case on D and E ; if you are going to find out when those 
were made, and that they were made before the Bell patent, you 
have got to tell the claimant, because he cannot tell you. He does 
not know the year, nor the date of it, and so he goes on about other 
instruments. 

The Chief Justice. Were all of these different exhibits produced 
at the same time in the trial, or at different periods ? 

Mr. Storrow. They were produced in the course of the summer 
of 1881, not very far apart, while we were taking testimony. 

Mr. Justice Harlan. With Drawbaugh's deposition or the depo- 
sition of somebody else ? 

Mr. Storrow. With other people's depositions first ; then, after 
one hundred and twenty witnesses had testified, some of them refer- 
ring to the instruments and some not, Drawbaugh went on the wit- 
ness stand and swore to the instruments himself. 

The Chief Justice. And they were all in before he testified? 

Mr. Storrow. Yes ; they were not technically put in evidence, 
but they had been exhibited to be put in, and marked and testified to, 
and they were in the examiner's custody, or should have been. The 
only instruments that he put in, that had not been sworn to before, 
were the so-called reproductions. All the alleged originals were in 
before he was called on the witness stand. 

The Chief Justice. And D and E were originals ? 

Mr. Storrow. These were sworn to as originals ; yes, sir. 

Poverty and Resources. — Brief, pp. 236, 314 et seq. You will re- 
member what the story of the answer is about his poverty. If 
the defendants had come here and said that he had conceived 
of the telephone, but had not been able successfully to reduce it 
to practice because of poverty, and came forward for the first 
time as a claimant when the Bell telephone was four years old, 
and Mr. Bell had a hundred thousand instruments in commer- 
cial use, they would not have stated a case. But they come 
forward and say, "That is not so. He did make a perfect speak- 
ing telephone before Mr. Bell's patent was taken out." Your 
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Honors will see at once that if his story is true, if these magneto in- 
struments D and E were made before the Bell patent, as they say they 
were, then he did have practical and useful instruments — instru- 
ments good enough to go into commercial use. They say, indeed, 
that he had two other pairs of very finished, highly organized 
microphones, L> M, G, 0, fit for commercial use. It is not a case, 
therefore, where there was poverty which prevented him from 
reducing his invention to practice — if their story is true. The very 
fact of the production of all these instruments shows that (when- 
ever he made them) he had means, and that he had leisure, 
and that he had tools and conveniences for making them. The 
plea of poverty is put in to explain why, when in his shop, only 
three miles from Harrisburg, he had spent years and years in mak- 
ing these things here on the table, he could not spend one day in 
making another pair and taking them over to Harrisburg for sale. 
Ho was anxious, they say, to get some money to enable him to 
patent this invention, or to caveat it; and he testifies that sixty-five 
dollars would have procured a patent, and that fifteen dollars or 
twenty dollars would have cavoatod it. His story is, not that he 
was too poor to spend months and months in making these things ; 
but that, when he had made them, he was too poor to spend forty- 
eight hours in making another pair, and too poor to take it over 
to Harrisburg for sale. 

The Chief Justice. Then these are all that he ever made? 

Mr. Storrow. These are all that he ever made. He says that 
from time to time he made a few experimental parts, in the course 
of his experiments, all of which have departed and vanished, and 
no witness is found to testify to them. As he puts it, those were 
merely little parts that he put inside, in changing his machine, but 
that ho never made any organized machines except these which are 
on the table before your Honors until loug after the suit was 
brought, and long after the Bell patent. He testifies that in 1878 
and in 1879, two and three years after the Bell patent, he made 
some telephones ; but you have got here all they allege there were 
up to 187(», indeed, up to 1879 or thereabouts (sec his testimony, 
quoted, brief, 150). 
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The Chief Justice. Does it appear that these machines that are 
here, were used by anybody after Bell's patent? 

Mr. Storrow. There is a great deal of evidence of that. 

The Chief Justice. That these were? 

Mr. Storrow. These particular ones were used in his shop; not 
used elsewhere ; but the people who went to his shop, after the issue 
of the Bell patent, saw these machines there. It was a use merely 
for experiment or entertainment ; never any useful use. They were 
not even kept connected up for use. 

Mr. Justice Harlan. Commencing when ? 

Mr. Storrow. Commencing in the summer of 1876. There is 
testimony from one of his witnesses that during the summer of 
1876, or between April and July, 1876, he andDrawbaugh continu- 
ally used this tin can and tumbler (brief, pp. 492, 494 etseq.). 

The Chief Justice. I am speaking of the two improved instru- 
ments. Is there any evidence to show that those were used after the 
Bell patent was issued, and before the exhibition? 

Mr. Storrow. There is evidence to show that these were used 
at his shop after that time. 

Mr. Justice Field. Other than the seven witnesses ? 

Mr. Storrow. The seven witnesses that I speak of as to those, 
are witnesses who say they saw this pair before the Bell patent. 
There are plenty of witnesses who say they saw them in his shop 
after the Bell patent ;* and I will show you by and by some news- 
paper descriptions of the telephones in his shop in 1878. The first 
paper proof of telephones at his shop are publication** made in 1878, 
which speak of him as an improver on the then well-known Bell 
telephone. Because one important part of this testimony is the 
newspaper statements made long before this suit was brought, about 

* E. g. Among defendants' witnesses Springer (brief, 494) says that they 
were produced as new some time after the Bell patent. Defendants 7 witness 
W. S. Dellinger (brief, 495), who did not move to that neighborhood until after 
the Bell patent, says he saw Drawbaugh making them at some indefinite time 
after that. T. Grissinger, complainants' witness, saw them in Drawbaugh's- 
hands in the next town (Mechanicsburg) in 1878, and two years after the Bell 
patent. Drawbaugh then told him he had brought them to show to the editor 
of a newspaper who was writing about " a new telephone " Drawbaugh was 
" then inventing.'' 
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Drawbaugh, what he had done or had not done about the telephone ; 
and Drawbaugh's own written statements, made long before this suit 
was brought, but after the Bell patent, as to what he had or had not 
done in the way of invention as to telephones up to that time. I 
shall read those presently. I now turn to the man's history. 

In 1865, he made an improvement in nail-making machines. He 
found no difficulty in getting partners to go in with him in that. 
He got three persons to become his partners and to advance him the 
money to complete his experiments on his nail-plate improvement, 
and to patent them and to make a working machine. They took out 
their patents, one in the fall of 1865, and one a year or two later. 
Of course, if he had had a speaking telephone which he wanted to pat- 
ent, there seems to be no reason at that time why those persons should 
not have known of it, taken it up and assisted him to patent that, as 
they did the nail-plate feeder. That partnership continued from 
1865 until 1872, when one of those partners died. Now, this man, 
instead of being uufriended, instead of being a man who could not 
command attention, had as his partner, furnishing him money in 
that enterprise from 1865 to 1872, Governor Geary of Pennsylvania, 
and Governor Geary's brother-in-law. Governor Geary, the fore- 
most man in Pennsylvania just after the war, was this man's partner 
from 1865 to 1872, during five years, at a time when he says he could 
not bring the speaking telephone to anybody's notice, and could not 
get anybody interested in it. There is no pretence in that testimony 
that he ever brought it to Governor Geary's attention, or showed it 
to him. It is perfectly certain that if a speaking telephone — a 
telephone that would talk — had been shown to Governor Geary 
between 1865 and 1872, even if Governor Geary did not take it up, 
it would have got known, got talked about, and got into the news- 
papers ; it could not have been hidden twenty-four hours. 

Those partners put in from one to three thousand dollars, accord- 
ing to testimony on the other side, in aiding him to exploit his nail- 
plate machine. 

The next thing he did was in the winter or fall of the year 1866, 
when he invented an improvement in molasses faucets. It was a 
contrivance to draw out molasses from a barrel. It was like a gas 
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meter reversed. You turned the crank, and a chambered wheel 
drew the molasses out, and it escaped through a hole at the farther 
side of the case which enclosed the chambered wheel. As it drew 
out the molasses, of course if the chambers were of a certain exact 
size, and would each hold a certain amount of molasses, one revolution 
of the wheel would turn out a quart, or a pint, or whatever it might 
be. It was a measuring faucet. He had got it up for the benefit 
and at the request of a grocer {Lafayette Croll) of his little village — 
a village of about twenty houses, three miles from Harrisburg. 
Drawbaugh lived in this village substantially all his life. The 
grocer said to him, when he had tried it, that if Drawbaugh would 
patent it, he would furnish the money to patent it and to make 
the faucets for sale, and he would take half the invention for his share. 
Drawbaugh agreed to that, and it was patented ; and they got two 
patents for it, in November, 1866. 

After he had done that, another neighbor in the village (A. If. Gard- 
ner) said that he would give him a thousand dollars for the remain- 
ing half of that patent ; and he did so. He gave him a good indorsed 
note for it which, after a while, Drawbaugh indorsed himself, and 
got discounted. The maker of the note subsequently got into trouble, 
and the note never was paid ; but Drawbaugh got the thousand dol- 
lars on that note in 1869. 

He had, however, not really sold to these two men the whole in- 
vention involved in the molasses faucet. It was a kind of pump, as 
I told you, and pumped out the molasses. It could also be used as 
a rotary forcing pump, to pump water. Drawbaugh's agreement 
with these two men was, in fact, that they should have the use of the 
invention for the purpose of making molasses faucets, but that he 
would retain the use for the purpose of making pumps. He then 
proceeded to get up a company in his village, among his neighbors 
and friends, to manufacture pumps in accordance with this invention. 
They got up a company of six men — Drawbaugh being one, and 
there being five others ; and they agreed to pay six thousand dollars 
for this invention. Five of them were to pay one thousand dollars 
apiece. This was in the spring of 1867. They did pay him the thou- 
sand dollars apiece, a part of it in cash, and a part of it in notes 
maturing in one, two and three years, all of which were paid in full — 

D 
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five thousand dollars in all, in money, besides one sixth of the stock. 
This was at a time when, according to his story, he had got speaking 
telephones, and was only wanting to raise fifteen dollars in order to 
caveat them — for he says he was so far advanced in 1868 or 1869, 
and if you believe his witnesses, he w r as. These men not only 
put in this five thousand dollars, paid to him at the start, but 
they agreed to raise the money to carry on that business ; and 
amongst them (Drawbaugh contributing his share) they raised be- 
tween fifteen and twenty thousand dollars, with which they hired an 
old clover mill, run by water power, in the village, and put in ten or 
fifteen thousand dollars' w r orthof machinery, and still had some active 
capital, and then went to work to manufacture Drawbaugh's inven- 
tions. 

The Chief Justice. His pumps? 

Mr. Storuow. They began to make pumps at first. They made 
him master machinist, and they went to work making pumps. The 
next year they found that they had better make the faucets under 
the same patent ; and so these six partners in the pump business 
took in the three men who at that time owned the faucet end of that 
invention : and thus there were nine partners, Drawbaugh being one. 
Then they went to work to manufacture other of his inventions. 
There is an advertising bill-head of that company, made in 1869 or 
1870, which contains a list of inventions of his which they were man- 
ufacturing (it is printed, brief, 252). So that there was there, 
right in his village, and under his charge as master machinist, a 
machine shop of his partners, who were undertaking to manufacture 
any of his inventions that he would bring along to them. There is 
a printed list of his things they were advertising, w r ith an "etc. " at 
the end. No telephone in that list. 

They did more than that. In 1869 this business began to be a 
little slim. The faucets did not sell well ; people did not like them, 
or there was some trouble of that sort. Then they went to work to 
see what more they could find to keep their machinery and capital 
employed. They invited him to lay before them any invention he 
had which was worth manufacturing, in order that they might take 
it up. All of this is proved, partly by Drawbaugh's cross examina- 
tion, partly by a witness who is not contradicted, and chiefly by the 
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written records of the association, which was afterwards turned into 
a corporation (sec it all, brief, p. 249 el seq.). They asked him to 
furnish them some more inventions of his for manufacturing. Along 
in the early part of 18G9 there is an entry of that sort in the records 
of the company. He offered them a stamp canceller, for cancelling 
revenue stamps ; a machine for stamping out tin shades for lamps ; 
and various other contrivances which they thought that there was 
not much money in. They discussed them carefully, but apparently 
they were not very much impressed with them. He had invented a 
gas governor for regulating the flow of gas in houses. He made one, 
and proposed to sell the invention to them. They accepted it. 
There is a formal vote on the records of the association, in the early 
part of 18f>9, that they would take the gas governor from him and 
pay him a suitable price for it, and go on and manufacture it. He 
made a second one, aud arranged to exhibit it to the corporation, to 
his partners in their shop, which they had fitted up, and which he has 
had the use of from that time, rent free, until the present day. It has 
never been moved away ; and although from time to time some of 
the machinery has been taken out, it has been replaced by other 
machinery ; so that during all the time, from the spring of 1867 
until now, he has had liberty to use that machine shop, free of rent, 
in his village, and not only to use it for his partners' business, but to 
use it for his own business as a jobbing machinist. 

He had his partners come down to the shop, and he fitted up a gas 
retort in a blacksmith forge, outside the main building, and run the 
pipes into the shop, put in his gas governor, run the gas in and put 
on the burners ; and he had an exhibition of his invention to his 
partners. Then they voted that they would take the gas governor, 
and manufacture that. But finally they concluded not to do so, 
because, so he testifies, they understood that the gas company would 
not let it be used. But they were not tired of asking him for his 
inventions. They had exhausted all he had to offer. They asked 
him to make some more. They had heard that money was to be 
made in manufacturing screws, and so it was agreed that Drawbaugh 
should be employed at the expense of the partnership to invent 
screw machinery. 

That was in 18(W. Of course he did not invent it. It wdfctoobig 
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a job. In 1870 the partnership found their business poor, and they 
determined to change from an association to a corporation. They 
became incorporated as a company, with a capital of $20,000, under 
the laws of Pennsylvania, — that sum being somewhat less than the 
amount they had paid in in cash. They called themselves the Draw- 
baugh Manufacturing Company. They made him master machinist and 
draughtsman, and then they continued the making of his various con- 
trivances. That partnership, or corporation, lasted until 1873. 
Then they sold out their business to the next concern, to Hauok 
Brothers & Company, who bought all their patents and machinery and 
carried on business in that shop, paying $7,000 cash for it; and out 
of that $7,000 cash, Drawbaugh got, after paying the debts of the 
concern, $425 as his share, — in cash on July 15, 1873. 

That under these circumstances they never took up a telephone, 
is perfect proof that he did not have one to offer. But besides that, 
his own testimony is that he never asked them. We inquired of 
whom he had asked, and he did not name this company or one of 
these men (Drawbaugh, x-ans. 816, defts, ii, 936, old ed.). 

I am going to tell you by and by, what these partners say on the 
subject ; but you have got, to begin with, a fact which seems to me 
worth more than the recollection of any of those partners, that this 
corporation, — this partnership of nine men turned into a corporation, 
liking Drawbaugh (because, after several years of failure, they still 
took his name, and made him master mechanic), a corporation not 
gotten up to make one particular thing, but ready to make anything 
of his invention, — asked him to invent something more. There, 
according to his story, was he, trying to get some one to put fifteen 
dollars in for a caveat, or sixty -five dollars for a patent, when he had 
got these people, who had put over $20,000 into his faucet and his 
pump, — there in the shop, working on the strength of their belief in 
him, under his guidance as master mechanic, and still ready to pay 
him to make some new invention after they had exhausted his list. 
And yet, according to his ow?i testimony, he never once asked one of 
them to put a cent into his telephone. According to the testimony in 
this case not one of those nine persons, in those six years, ever 
heard a suggestion that this man had got a telephone in his shop, 
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and all his work was done right there in their shop, where they all 
were. 

a 

The Chief Justice. Is that the shop where he made the exhibi- 
tion? 

Mr. Storrow. Yes. That is the shop which he had from the 
summer of 1867 to the present time ; the only shop he had from the 
summer of 1867 to the present time. It is the shop where he said 
he made the invention ; where he had all these instruments, when- 
ever that was ; and where all the witnesses who pretend ever to have 
seen or heard his telephone must have seen and heard it. There 
were his nine partners ready to advance, and who did advance 
$20,000 on his various gimcracks ; and yet they never once were 
even asked to put a cent into the telephone ; ,they never once — not 
one of them — heard that there was a telephone there. 

That is a pretty strong statement. I do not want to go too much 
into this testimony, because it is all embraced in these books, and 
it is referred to in the brief. You can study it bettor with the books 
before you. But I desire to say enough about it to enable you to 
get an idea of what it is. 

We began to take this testimony in Harrisburg in the spring of 
1881. During that spring there was a meeting (afterwards dis- 
closed in the record, complts, ii, 1140-1) of a very interesting char- 
acter, at the house of old Mr. Gorgas, a gentleman now living in 
Harrisburg — Mr. William R. Gorgas. He lived during all the 
time we are now referring to, before the Bell patent and until the 
fall of 1877, about a mile from Drawbaugh's shop in Eberly's 
Mills. He was a man worth $90,000. He now lives in Harris- 
burg. He was a friend of Drawbaugh. He was one of the part- 
ners of this Drawbaugh company, — one of the original partners, and 
a partner all through. His son, Mr. Luther Gorgas, now cashier 
of a bank in Harrisburg, was another partner. Mr. Luther Gor- 
gas was bookkeeper and superintendent, as well as time-keeper, for 
a year, more or less, for the Drawbaugh company. He was every 
day at Drawbaugh's shop during that time. 

There met, at Gorgas's house, at the request of Drawbaugh's coun- 
sel, and with Mr. Drawbaugh's two counsel, in the spring of 1881, 
while we were taking the testimony, Mr. Gorgas, the father, Mr. 
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Hertzler, who is a large farmer and wine grower just on the edge of 
the village, the sixteenth or the eighth of a mile from Drawbaugh's 
house (and a man worth $40,000), Mr. Rupp, a nurseryman, a 
couple of miles from Drawbaugh's — a man " very well to do " in 
that community. These were three of the nine partners, and three 
of the most substantial men among them. They met Drawbaugh's 
counsel in the spring of 1881, at the bouse of Mr. Gorgas. Osten- 
sibly what they met for, according to the story, was to consider the 
financial relations between Drawbaugh and the Faucet Company — 
how much they had paid him, etc. But of course, if these men knew 
that Drawbaugh had a speaking telephone during the time of that 
company, there were no three men in the world who would have 
been so quickly put upon the witness stand, considering their cir- 
cumstances and situations, to prove the fact. If his story be true 
they must have known it, because he and his witnesses swear that 
(whenever it was there) it was well known, no concealment about it. 
His own express testimony is that he was not bound to devote all his 
time to them, but was paid by the day, and could devote time to 
experimenting on anything he pleased (ans. 50ti, 807, defts, ii, 880, 
934). Now, what was done to prove the fact? Mr. Hertzler, Mr. 
Wm. R. Gorgas, the father, and Mr. Henry Rupp were the three 
men. The defendants called Mr. Hertzler, and they asked him if he 
did not once loan Drawbaugh $5, and was it not some time before 
it was repaid ; and did he ever have other dealings with him? He 
said that Drawbaugh's children would come to his farm-house to buy 
supplies for the family, and sometimes they would have the money 
for them, and sometimes they would not; and when they had not 
the money they would say their "pa would fix it," and they always 
got the provisions, either for the money or the credit. Hertzler was 
on the stand aud gave that testimony, but they did not once say 
"telephone" to him. They did not ask him a question about tele- 
phones. 

In the case of Ely v. McKay, in the Supreme Court of Massa- 
chusetts (12 Allen, 328-9), one of the parties on whom the burden 
of proof rested (as it certainly docs on the claimant in this case, 
who states a claim for the first time when the Bell patent was four 
years old, and under circumstances of great temptation), — the claim- 
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ant in that case alleged a certain fact which the burden was on him 
to prove. 

The other side had met it by proof which by itself was weak. The 
Court said : — 

" But the testimony is confirmed by two facts which arc entitled to great 
weight. The iirst is that it is highly improbable that the notes of Stevens, a 
man of no pecuniary responsibility, would have been taken without security for 
so large a sum; and the second, that Stevens, one of the parties to the trans- 
action, was examined as a witness, and not only does not deny the facts to which 
the others testify, but is not even interrogated on the subject." Ely v. McKay, 
12 Allen, 328-9. 

And that is conclusive (brief, p. 249). There is decision after 
decision to that effect, in the case of people on whom the burden 
strongly rested to make out their case. We have cited those cases 
on our brief (p. 129 et seq.). I need not take time to speak of them. 

Then they called Luther Gorgas, the sou, bookkeeper and treas 
urer of the concern, the man who for a year or more was there every 
day ; and they asked him to produce the books, and to testify about 
the financial relations between Drawbaugh and the company, but they 
did not say " telephone " to him once. 

Then, in the third or fourth year of the case, and at the very end 
of it, they allied Mr. William R. Gorgas, the father; and lie did not 
say "telephone." This is the substance of what be said. They 
said to him : w Did Drawbaugh ever ask you to put any money into 
any invention? " " Yes," said he, " it seems to me that at one time 
he did ask me to put some money into some invention, but I do not 
know what it was, or when it was." And that is all they got out 
of him (Abstract, 491). 

Then we put another of his partners, Mr. H. S. Rupp, on the stand ; 
and he said, w Why, I never heard of such a thing until 1877, and 
then, at Drawbaugh's shop, he made me listen at the tin can, and I 
heard a noise, but I could not understand what it was " (brief, 248, 
301 ; Abstract, 435). We called Mr. Hursh, another partner, whose 
testimony was to the same effect (Abstract, 443). They did not 
call a single one of the partners to go on the stand and pretend that 
he ever heard of the telephone. We said to Mr. Rupp (brief, 253) : 
" Is it possible that Drawbaugh, if he had had a speaking telephone 
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when your company were trying to get something of his to manu- 
facture, to occupy your capital, in your machine shop — or is it pos- 
sible that if he had had a speaking telephone, and wanted $65, in 
1873, when you divided the seven thousand dollars cash a mongyou, — 
could not he have got it, your friend and neighbor and former part- 
ner? " " Why," said he, " if he had had such a thing, there would 
not have been the slightest trouble." It was a question unnecessary 
to put, because it is a question which answers itself in the mind of 
everybody who hears it. The defendants had repeatedly been to 
Mr. Eupp to try to get him to testify about a telephone, long before 
we saw him. Indeed, that is the case with most of our witnesses, 
and of course it adds much to their value. 

One of his partners, Dr. Musser, died about the time we 
began to take testimony in this case, too early to testify, but 
after suit was brought. At the hearing, in the course of the cross 
examination of one of our witnesses, of his brother-in-law, Mr. 
Kupp, they produced what they said was an affidavit of Dr. Musser, 
taken before a justice of the peace, in which Dr. Musser said that at 
some time — he thought about 1872 — he had seen some instrument 
M like the one now on the table before me," and Drawbaugh said it 
was to talk with. He was the partner, and continued the neighbor 
of Drawbaugh down to the time of suit. Of course, that is per- 
fectly incompetent testimony, because it was an exparte affidavit, 
taken before a justice of the peace not qualified to administer an 
oath for a Federal court, not entitled in any cause, lugged in. It 
only served to show the efforts they had made to find some member 
of that company who could remember something, but they could 
not get anybody to make even an exparte affidavit except Dr. 
Musser. He did not remember what it was. He said it was the 
same thing as that before him on the table ; but it is not identified ; 
we do not know what it is ; we have no idea of it. But, taking 
that for the most that it could prove, it proves that a man who was 
his partner for six years was once told, at the close of that time, 
that Drawbaugh had got something that he talked with, or could 
talk-with, or thought he could talk with, or called a talking machine ; 
but that that man, his partner and his neighbor, never saw it at any 
other time, never used it, never tried to use it, and did not know 
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anything about it, except that he thinks he has a recollection which 
would be accounted for if Drawbaugh had said, w I have something 
that I hope will talk one of these days." And the whole value of 
that statement depends upon nothing but the exact memory of lan- 
guage. I think it has not even a value dependent upon any memory 
of language, when you find that that is the only pretence, out of 
those nine partners, of any man even hearing anything about those 
things. There was no pretence that he ever asked Dr. Musser to 
assist him ; there was no pretence that Dr. Musser ever talked through 
the instrument ; but only that he saw something in the shop one day, 
and Drawbaugh said of it, "That is a thing I am going to talk with," 
or "do talk with," or something of that kind. The affidavit is in 
complts, ii, 1146. 

Pretty much the same thing is true about the workmen. I will not 
go through with their testimony. One man of the workmen thinks that 
he saw the tumbler and the tin can, and talked through it along 
about 1869, while he was working at the shop. He certainly did 
not talk with them, One other thinks he saw some of the parts of 
F. That is all out of eighteen workmen. The defendants had put on 
the witness stand before that (that man was called at the end of 
the case) — they had put on the witness stand three or four men, cer- 
tainly three men, who had worked in that shop as workmen ; and we 
did not know of it at the time they testified. They did not prove 
that they had worked there ; but they asked those men when they 
first knew of Drawbaugh's talking machine, and they fixed their first 
knowledge of it at dates which were long after their working at thai 
shop. That, of course, was proof that those men, while they worked 
at that shop, never knew, never saw and never heard of anythiug of 
the kind. They were called to prove that in 1874, several years 
after they had worked in the shop, they had heard that Drawbaugh 
had a talking machine (brief 248, 254).* 

* From the witnesses we called, and from the failure of the defendants to call 
others after their proved inquiries, it must be taken as a settled fact that none 
of the partners remember, and, substantially, none of the workmen pretend to 
remember any telephone or any reports of any at Drawbaugh's shop. Neigh- 
bors and others who saw electric telephones there in 1877, string telephones in, 
1870 or 1872, and plenty of electrical contrivances they did not understand 

D 
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There were several other companies working there. There was a 
company called the Mill Bush Company which carried on its business 
there, and made what are called mill bushes (which are bearings for 
mill stones) in that shop, in 1869, for a year. They spent about fif- 
teen hundred dollars under Drawbaugh's directions, but not one of 
those men ever heard of the speaking telephone, or ever knew it, or 
was asked about it ; and there was no testimony of that sort tending 
to prove that they did, excepting that one of them was called at the 
end of the case in the fourth year, and he said that at one time, he 
did not remember when, Mr. Drawbaugh said to him, w Some time 
when you are at my shop, I would like to show you a talking 
machine. " Hut he had never paid attention enough to it to see it, 
or to know anything about it (brief, 256). 

The next persons who came there were Hauck Brothers & Company, 
(brief \ 257), who bought out the Faucet Company in the summer of 
1873. They carried on their business at Drawbaugh's shop. David 
Hauck, one of the partners, an intelligent machinist, a master 
machinist, a man of a good deal more than ordinary intelligence, as 
you will see when you read his deposition, worked there for six 
months, side by side with Drawbaugh, in 1873, when Drawbaugh 
had all of these, or many of these practical working instruments, 
according to his story. He worked there somewhat, also, in 1874 
and 1875. Now, it is a fact proved in this case, not by Hauck 
merely, but proved by Drawbaugh himself, by his own sworn state- 



then, and which rest in their memories only in vague confusion now, may well 
confuse facts and dates. 

" The confidence of the attacking witness is often in proportion to the dis- 
tance in time that the alleged anticipation is removed from the successful 
invention. Their imagination is wrought upon by the influences to which 
their minds are subjected and beguiles their memory." Swayne J., in Wood 
v. Moeland Bolting Mill, 4 Fish. 550. 

But if the story of the claimant and his witnesses be true, all these partners 
and workmen must have known of the telephone, and could never have for- 
gotten its existence. The most important part of this proof, however, is, 
first, in the certainty that if he had had telephones his partners would have 
known of them, would have patented them and made them. This does not rest 
on memory. And second, in the absolute disproof his history gives to the 
allegations of unfriended poverty in the answer. No attempt is made to 
reconcile these facts with his story. 
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merit, that he never told Hauck that he had a speaking telephone, 
and that Hauck never heard of anything of the kind. The story is 
an interesting one. Hauck was there, more or less, for two years. 

I should tell you, before I state this, that Drawbaugh was a man 
who did a great deal of amateur experimenting. When he read of 
anything, or heard of anything new, he went home and tried to 
make it. In that way he made in his shop some electrical clocks — 
substantial copies of Bain's old electric clock, invented and described 
in 1850. He made a magneto key for telegraphing. He made an 
automatic fire alarm. lie made an autograph telegraph. He made 
a Wheatstone ABC alphabet telegraph ; and a lot of things of that 
sort. They were all old things. He worked upon them ; and, 
according to his own description, for he told all this on cross exam- 
ination, he must have done more work upon them than would have 
been necessary to make fifty telephones for sale. The fact that he 
was working on all these gimcracks and contrivances is most perfect 
proof that he was not devoting all his time to the telephone, although he 
swore and his witnesses swore that he never worked on anything else. 
Among these things were a set of electric clocks, which he finally 
finished at the end of 1877. One was seven feet high, with a plate- 
glass front, ornamented and carved handsomely — so handsomely 
that it was finally taken over to Harrisburg, and exhibited for a price. 
All these things were made at a time when, if you believe his direct 
examination, he could do nothing but think of telephones, day and 
night, and could not have his mind on anything else ; and at a time 
when his witnesses swear that nothing was being done except work- 
ing on telephones (see all this in brief pp. 321-342). 

The particular testimony about Hauck is that Drawbaugh showed 
him his things, and told him of his inventions ; and upon one occa- 
sion, in the summer of 1874, Drawbaugh wanted to try on a real tele- 
graph line his electrical machine. 

This was in the summer of 1874. The electrical machine that he 
then wanted a chance to try on the line was not a telephone, but it teas 
a modified Morse key — what is called a magneto key. Hauck knew 
the telegraph operator at Mechanicsburg, the neighboring railroad 
place, and took Drawbaugh and his instrument up there and tried it ; 
but the operator said that it would not work well ; it was an old device, 
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ten or twenty years? old, and never had worked successfully. It did 
not work well because it was too heavy, too clumsy. What did Draw- 
baugh say ? Did he say that he would pull out a pair of telephones and 
try those, and that those telephones would make the telegraph useless ? 
No ; he went home and made another telegraph key. This man, who 
had not materials with which to make a second pair of telephones, who 
could not get his thoughts off the telephone for a moment, went home 
and made a second magneto key, and he took that over to Harris- 
burg and exhibited it ; he took it to the telegraph superintendent 
there and asked him to look at it, and had long talks with him about 
it ; but to neither of them, nor to any one outside of the shop did he 
lisp a word about a telephone. (For the magneto key and its exhi- 
bition, see brief ', pp. 322 el seq.) 

I come back to David Hauck, the man who worked in the shop from 
the summer of 1873, more or less, for al>out three years. He was not 
a mere workman. He was one of the firm who had just paid $7,000 
in actual money for Drawbaugh's faucet patents, machinery, etc., and 
they were manufacturing the faucets at Drawbaugh's shop. In the 
beginning of 1879, an interference contest arose in the Patent Office 
between Drawbaugh and Hauck upon the subject of a further improve- 
ment in the molasses faucet, and they proceeded to take testimony in 
that case. It is of some importance to note that the backer of Draw- 
baugh in that case was Mr. Chellis, one of the four gentlemen who 
produced him to the world and sold him out to this People's Com- 
pany in the spring of 1880. His counsel in that case at that time was 
Mr. Jacobs, who was another of those four gentlemen, and who is of 
counsel for the defendants in this case. Some time later, Mr. Hill, 
who is another of the four gentlemen who bought Drawbaugh at one 
price and sold his claims for a larger one a few weeks after, to this 
company, became his counsel in that same interference. But 
at the time of which I am going to speak, his backer was Mr. 
Chellis, one of the directors, and one of the principal men in 
the Drawbaugh Company, — the present defendant company; and 
his counsel was Mr. Jacobs, one of the present counsel in the Draw- 
baugh case. If your Honors will look at our brief in the Drawbaugh 
case, I will read something on page 225. David Hauck was testify- 
ing in May, 187i> ; and he was being examined by Drawbaugh and 
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by his counsel, Mr. Jacobs ; and they conceived that it would be an 
advantage on the subject of who , as the first inventor of this last 
improvement in the molasses faucet, t. show that Drawbaugh was a 
great inventor ; and no man knew whether he was or not, better than 
David Hauck, who had known him for a good many years, and who 
had worked with him. So they began by asking Hauck, "Didn't 
Drawbaugh freely communicate to you all his inventions while you 
worked together?" "Yes; he did." (Complts, iv, 242.) That 
was Drawbaugh's statement, — that he did communicate his inven- 
tions freely to him, — for it is Drawbaugh who is putting these ques- 
tions to his friend and shopmate. And they put several questions of 
that sort to Hauck. Then they said to David Hauck, "Was not 
Drawbaugh a great inventor and originator?" "No," answered he. 

Mr. Justice Field. Where is that question ? 

Mr. Storrow. A part of it is on page 225 of the brief. Perhaps 
I had better refer you also to page 451 of the " Abstract of Proofs " ; 
and I do not know but that it is better yet in the original deposition 
itself. This Faucet testimony was given in 1879, and is in complts, 
iv, exhibits, p. 87 et seq. Your Honors will read that. It is not 
important that I should read it now, but it is important that the 
Court should read it. This particular part is on pp. 242-252 et seq. 
They put the question to David Hauck : " Is not Drawbaugh a great 
inventor? " " No," said he ; "I look upon him as merely an improver 
upon other men's ideas ; a man who makes little contrivances, but 
never invents or originates anything. I do not say that these little 
improvements are not patentable, but he is not an originator. And, 
moreover, he is a man who begins an experiment, goes a little way, 
then drops what he is doing before it comes to a point of practical 
utility." I do not quote his exact words ; you will read them. That 
did notsuitthem, and they said to him (Hauck), " Did he not invent 
the magnetic clock ? " " No," said he ; " that is copied after Bain's 
clock." "Did he not invent" — this thing, and that thing? "No," 
said Hauck, "either he copied it, or he did not really originate it." 
And they went on with a couple of pages of that sort of question 
and answer. 

Now, if Drawbaugh had invented the speaking telephone he could 
have clinched that thing right off. There was Hauck for two years, 
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from 1873 to 1875, in his shop, almost constantly at his side. Draw- 
baugh told him freely of all his inventions. If his story be true, the 
telephones were right in the room where Hauck worked, shown to 
everybody. They said to Hauck, over ami over again, ''Didn't ho 
invent that thing ?" w Didn't he invent this thing?" Drawbaugh, 
who put these questions, did not once say to him, w Didn't you 
know, while you were at work in that shop, two and three years be- 
fore Bell's patent, that I had a speaking telephone?" May it please 
your Honors, it is not humanly possible that with that line of inter- 
rogation, getting the answers from Hauck over and over again, "He 
is not an originator,*' that they should not have said to him, "Don't 
you know that he originated the speaking telephone two or three 
years before it was heard of elsewhere in the world?" Because, as 
they said to him, and as he admitted, he and his partner Samuel 
Hauck well knew all of Drawbaugh's inventions, were familiar with 
them, and Drawbaugh talked of them to them very freely. 

But that is not all. They went a little further. A few weeks 
afterwards, Hauck's counsel, instructed, of course, by Hauck, who 
would not so have ventured on such a line of inquiry if Drawbaugh 
had invented the speaking telephone, said to Drawbaugh on the wit- 
ness stand, in substance, "You are a man who never originated any- 
thing, whose things never succeeded ; you never made anything so it 
would work." They returned to the charge, and Hauck's coun- 
sel put the question to Drawbaugh, " Enumerate the things you have 
made since 1866 which have worked successfully." That question 
was put in 1879. They put that question to Daniel Drawbaugh on 
the stand ; and he says (I will read his answer from page 226 of 
the brief) : 

" X. Q. 104. Since 1866, what machines have you conceived and have 
perfected that have worked satisfactorily ?" 

That question was put in 1879 — three years after Bell's patent. 

" A. To the best of my knowledge, I think that they all have. The nail 
machine gave satisfaction. I had it running in the works, but the nailers 
drove me out. The tram and red staff was a good machine, and adopted by a 
number of millers, ami acknowledged by them to be a good machine. The 
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magnetic clock I consider a good thing, but I am not through with experiments 
on it. I believe this last faucet is a good thing."* 

And then he stopped. Then his brother, Henry Drawbaugh, 
who pretends to have known all about telephones, was put on the 
stand, and the same question was put to him (briefs 225 ; complts, 
iv, 118) : 

" X. Q. 20. Please enumerate the machines that you have seen him make 
of his own invention, that worked satisfactorily. 

" Arts. Stave jointer, two stave cutters, two heading cutters, and a shingle 
cutter, a harvester, a heading rounder, a nail feeder, a felloe saw, an elec- 
trical clock, a rotary pump, two faucets, a water engine, and a great many 
more, and not one of them but what would work; and the man had not the 
money to go into them and push them. That was what was the matter." 

Twenty thousand dollars, nay, thirty thousand dollars was raised 
and put into his shop in ten years, to exploit his inventions, 
but he offered no telephone to be exploited. Here in 1879 he 
raised the issue himself, first with Hauck, "Ami not an origina- 
tor ?" and he pursued Hauck with the question, "Did I not invent 
this?" "Did I not invent that?" "Did I not invent that?"— and 
so through about three pages of cross examination ; and he did not 
say "telephone" to him. Yet Hauck is the man to whom he says 
he communicated all of his inventions freely from 1873 to 1876. 
Then he goes on the stand himself, and he is asked to enumerate all 
the inventions which he can remember, on which he can base his 
claim to be an "originator"; and he gives a list of them, and his 
brother gives a list of them, but they do not name the telephone 
among them. 

The learned counsel said the other day that there was an adver- 
tising card of which there were several copies in our brief. There 
are. I have some photo-lithographic copies of the card here, which I 
have had made for the convenience of the Court. It was a part of 
the story of Drawbaugh that it was impossible for him even to draw 
a specification for a caveat. Well, in the faucet case he was called 
as an expert to testify about some drawings ; and in that case, when 

* No explanation of this was attempted in the testimony. That the only 
one attempted in the brief is a pitiful quibble, see Mr. Dickerson's argument 
below (Oral Arguments, Mr. Dickerson's argument^ pp. 97-8). 



88 IN 1874 AND IN 1876 DRAWBAUGH PUBLISHED 

he was called to testify to some expert questions about drawings, the 
opposing counsel, Hauck's counsel, objected that he was not qualified 
to testify as an expert. Then Drawbaugb's counsel, Mr. Jacobs, 
proceeded to qualify him : Have you made inventions ? Yes. Have 
you taken patents ? Yes. Have you drawn your own specifications ? 
Yes. Have you drawn specifications for others? Yes. And he was 
cross-examined about that, and he proceeded to qualify himself as a 
patent expert and as a patent solicitor. Why, then, could he not 
at least file a caveat on his speaking telephone, if he had one? We 
found that testimony, and we put a certified copy of it in the case in 
our moving papers. The defendants, therefore, knew that we should 
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rely upon it ; and so, when they put him on the stand they had him 
testify that he was not a patent solicitor, that he knew he was perfectly 
incompetent, that any pretence of that sort was all nonsense, that he 
was not competent to draw a specification, or anything of that sort. 
Afterwards we found this card, which was printed in 1874, — one 
edition of one hundred and fifty, in 1874, and another edition of one 
hundred and fifty more was printed between 1874 and the fall of 1876 ; 
in which he holds himself out as a patent solicitor and model maker, 
and, with that card in his pocket, — but doubtless supposing that we 
did not know of it, — he goes on the witness stand and testifies as I 
have stated. (For all this, see brief \ pp. 195 et seq.) 
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The Chief Justice. In what year was that card printed? 

Mr. Storrow. The first edition of one hundred and fifty was 
printed in 1874, and the second edition of one hundred and fifty more 
was printed after that was used up, and before the fall of 1876. The 
printer who printed them moved away in November, 1876, and the 
type on which they were printed was bought in June, 1874, and 
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Drawbaugh had loaned him ten dollars to particularly buy this type, 
to help him along. 

It is of no consequence whether he was a good solicitor of patents 
or not ; but he was so holding himself out to the community. And, 
if he held himself out to the community as a solicitor of patents, he 
can hardly stand up and say that he was grossly incompetent to draw 
a caveat for his own invention. He held himself out to the com- 
munity as a man making models ; and he can hardly say that he was 
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ber, 1884, relied on it. They took testimony after that in the 
Overland case, but they never put Drawbaugh or any human being 
on the stand to testify how he could have made in 1874, 1875 and 
1876 a list of the inventions on which his right to the titlp "Inventor " 
was to rest, and not have inserted the telephone; or how he could , in 
1879, in the cross examination of Mr. Hauck, and in his own cro.8 
examination, give a list of his inventions, and never put the telephone 
among them, — if there is a word of truth in his story. 

There is another thing. The man who printed that card had 
been, and now is, a newspaper editor, — a small country editor. 
He was Drawbaugh's next-door neighbor in his village. He from 
time to time then wrote little articles in the newspaper. He wrote 
one in the fall of 1875 about Drawbaugh's inventions. He is a maa 
by the name of Holsinger, who professed to have been Drawbaugh's 
most intimate friend and co-experimenter. In the fall of 1875 he 
wrote three or four letters in the county paper, two of which were 
devoted to the work of Drawbaugh's shop, and to a reference to his 
inventions, in which he said that Drawbaugh is making an invention 
which he is going to exhibit at the Centennial. He is going to make 
something to exhibit at the Centennial ; but what he is going to 
make is an electric clock. He wrote another article about Draw- 
baugh in the fall of 1876. He testifies that Drawbaugh's whole 
heart and soul was on the telephone in those years, and says 
that he thought of little else ; not keeping it secret, but telling 
it to everybody ; two or three hundred witnesses profess to know of 
it ; they say it was the talk of the county. And yet, when this 
man was extolling Drawbaugh in the newspapers in October, 1875, 
and November, 1876, — the year before Bell's pateni, and t!ie year 
after, — all that he can speak of is the magnetic electric clock that 
Drawbaugh was at work on, and one other thing of that soil in the 
later vear.* 

* " Electric clock without a battery is being gotten up in our town by Daniel 
Drawbaugh to be exhibited at the Centennial next Fourth. It will be one of 
the things not dreamt of by every one, and will be a credit to the nation for its 
wonderful simple workings and great convenience." November, 1875. 

When Holsinger wrote his article of October, 1876, in the Carlisle Mirror, 
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In 1878, nearly two years after the Bell patent, Drawbaugh began 
to be talked of as a man who was then making telephones. In 1878 
the newspapers mentioned him as a man who was making improve- 
ments in telephones. But they never in all those years (and there 
are five or six articles about him which I am not going to read in 
full to you, but ask you to read them yourselves), — never, in all 
those years (except in one article in 1878, p. 107, infra) , did they 
suggest in any way that he had ever thought of a speaking tele- 
phone before the Bell patent. There were four, five or six articles 
in 1878 which spoke of him as an Improver of the telephone. One of 
them was written by a neighbor of his, who came there and wrote an 
article about the clock. That is the magnetic clock that he had, 
six or seven feet high. He spoke of that as his great invention, hut 
said nothing about telephones. One or two others called to Rce 
what he had done, and wrote for the papers very laudatory articles 
about his clock. There were two or three articles, or paragraphs, say- 
ing that Drawbaugh is now making a telephone which will be better 
than the mother invention. lie went to the telephone office in Har- 
risburg, in the spring of 1878 ; was introduced by his old friend, Mr. 
Stces (who then hired a private telephone line from the company), 
who said of him to the telephone people, " Drawbaugh is makinga tele- 
phone that will beat yours." This was in 1878. But he never alluded 
to any claim of priority on behalf of Drawbaugh. "Drawbaugh is 
now making a telephone better than those you have in commercial 
use," said he, but never suggested that he was the inventor of the 
telephone. It was at the next visit, a few days after, that Drawbaugh, 



that newspaper, like others, had contained accounts of the wonderful speaking 
telephone, and had sung Mr. Hell's praises as its inventor. Drawbaugh knew 
of this, and of course Holsinger did. Th.'ir story is that Holsinger himself had 
been using with Drawbaugh, for three years, telephones which far surpassed 
aiivthiii ,r attributed to Bell; that Drawbaugh then had all his finished micro- 
phones, including his Hlnke transmitter H. His grief and Holsinger's that 
another should receive the honors must have been poignant, if their story be 
true, and would have found expression. To gratify alike his friendship, 
his personal pride and the desire of a newspaper writer for a sensation, friend 
Holsinger had only to tell what was before bis eyes everyday, — if the story is 
true. He could not have refrained. And yet hi* articles of October, 1876, 
were only village gossip. (See all this in full in brief, p. 200 ct scq.) 
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having thus been introduced by his friend Mr. Stecs, went in and car- 
ried that instrument A with the mouthpiece off one 
side, nnd said, "Let me look at your telephone." 
They showed him the "Phelps snuff-box" form. 
There is one in evidence as an exhibit. He placed 
his A (p- 21 supra) alongside of it. "Is this pat- 
ented ? " aaid he, " Yes." " Then mine is most too 
like it." And then what did he do? Instead of 
saying to the Western Union, " Why, I have got 
the microphone, and the Blake transmitter, and 
all these instruments, which beat everything that 
you have got," — the Phelps was what they were J 
using for a transmitter, — " beat that out of sight," 
— instead of ssiying that; instead of saying that Tub Piiklps Snufk- 
that thing they bad had for six months he had BOX ' ltt77-8 - 
had in use four or five years, — that very instrument A, — and ho was 
patentee and a " solicitor," and he know about the 
patent law, — he said, "This is too like i 
Then he looked at another form, the Phelps \ 
crown. " "Won't you lend me one of those to take i 
home and study 'i " For he was not afraid to talk I 
with them and ask for what he wanted, and they 
lent him one like this; and he took it home, and Cbows"i878. 
kept it a month, and studied it. Whereas, if his 
story is true, two years before that be had gone far beyond this, — 
as far beyond this as this is beyond the rudest telephone ever made. 
(See all this in brief, p, 221.) 

Mr. Dickinson. Was not the microphone at that very time at 
Mr. Steos's office, and in use? 

Mr. Storhow. No, sir; I do not believe a word of that testi- 
mony. I do not believe that story at all. On the Ia.it bearing in 
the Overland c:ise, they produced a son of Mr. Stees, and a nephew, 
who undertook to swear that the microphone and the Blake trans- 
mitter was in Stees's office at that very time, in 1878 ; not in use j 
just tried there once and left, they said ; but when you come to read 
their testimony you will lind that they are entirely mistaken in Ihe 
years. They undertook to tix it by certain occurrences, — as from 
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going to work at a particular place ; and it turns out that they wept 
to work at that place in the spring of 1878 ami again in 1879 ; and 
there are some other criticisms on that testimony in the Syracuse 
brief, pp. 34-5, which I will not stop to read.* 

The local newspapers in the spring of 1878 contain many state- 
ments that Drawbaugh was then at work inventing a telephone dif- 
ferent from those in use. There were four or five articles that came 
out in about four months, showing that he was a man whose work 
got into the local papers. He had been Governor Geary's partner, 
and the partner of these other men ; he had exhibited at the State 
Fair, in the fall of 1868 and in the fall of 1809. At that time, 



* Brief , 221, 270. There can be no fact about Stees, indeed, few facts in the 
history of Drawbaugh, more conclusive; than the relation between them. Mr. 
Stees was superintendent of the Harrisburg Car Works, and from about 1870 had 
a private telegraph line to connect one part of their works with another. Neither 
he nor his clerks were good operators on the Morse instrument, and were 
continually in trouble about it. This line they hired from the Western Union 
Company, which maintained it. The moment speaking telephones came into 
use, and the Western Union Company began to infringe, Stees took the very first 
telephones they brought to Harrisburg, in the fall of 1877, for his line. lie and 
Drawbaugh were rather close friends, and had been partners in the matter of 
a stamp canceller, which Drawbaugh invented for Stees to patent and exploit, 
a few years before. If Drawbaugh wanted to try his telephones on a line, 
there was the place, and there was just the man — a personal friend of his, 
and partner in another invention, who was in need of a pair of telephones for 
daily use. 

Drawbaugh testifies that the Phelps instruments, which Mr. Stees put in in 
the fall of 1877, were not nearly as good as his own; yet, according to his own 
testimony, he never took a telephone to Stees's office until May, 1878, and never 
asked Stees to help him. When Stees took him, at his request, and introduced 
him to the telephone office, then belonging to the Western Union Company, 
if Drawbaugh had had anything so wonderful as his microphones at Stees's 
shop, within a few minutes' walk of the Western Union office, actually on a 
line owned by that very compauy, it is not possible that he would not have 
told the telephone people of it, and had them go to see it. They would have 
learned it from Stees. Their repair men would have told them of it. Nor is it 
possible, if he had had telephones for ten years, that he would not have told of 
it, and indeed offered himself to the Western Union as a " prior inventor n 
in their impending controversy with the Bell Company. What he did was to 
borrow one of theirs to study. 

All this with references is in brief, pp. 221, and particularly 279. 
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when he had good telephones according to his story, he had exhib- 
ited bis nail machine, his faucet, and his pump ; he was then men- 
tioned in the newspapers as an exhibitor (complts, i, 381, 486). 
If he had wanted to make a sensation at that State Fair, where he 
was sent at somebody's else expense, — in Harrisburg, three or 
four miles from his house, — why did he not take over the speaking 
telephone ? He was not concealing that. Everybody knew of it, he 
says. Not a thing of the sort is pretended or done. It could not 
have been done without getting into the papers, and if it had got 
into the papers it would have been known ; and there would have 
been no mortal use for Bell being born, after that had been done. 
The speaking telephone would have been given to the world, if he 
had done that, ten years before Bell's patent. 

Mr. Justice Harlan. When do you say these publications were 
made ? 

Mr. Storrow. These publications I am referring to were in the 
spring of 1878 — two years after the Bell patent. The State Fairs 
where he exhibited his other things, but no telephone, were in 
1868 and 1869. 

Mr. Justice Harlan. Did you not saj r that these improved 
instruments here were in his shop in the summer of 1876? 

Mr. Stokrow. No, sir ; I say that he alleges that he had them 
in the summer of 1876. We say that what was seen in his shop by 
some of our witnesses, and by some of his own witnesses, and in 
use in the summer of 1876, as the best he had, was this tin can B. 

Mr. Justice Harlan. I thought you said those improvements 
were there? 

Mr. Storrow. No ; I say that he alleges that those were in his 
shop; and some of his witnesses testified that those improvements 
were in his shop. Of course, that is the matter to be tried. He 
says that he had those microphones L, M, G, 0, in the summer of 
1876. He alleges that they were there in the summer of 1876, 
and alleges that he had the Blake transmitter H in August or Sep- 
tember, 1876. 

Mr. Justice Field. Are there any witnesses who testify as to 
that ? 

Mr, Storrow. Yes ; there are, — either 1876, or the beginning 
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of 1877, I think 1876. Some of their witnesses, who were there 
daily, testified that they did not see them, and never heard of them ; 
others of their witnesses testified that at least in the summer or fall 
of 1876 they saw all of them. The dates which they allege in their 
brief are that these, L, M, G, 0, were made in the beginning of 1876, 
just before the Bell patent ; and this, the Blake transmitter H, in the 
summer of 1876. 

It seems to me very difficult to account for those publications in 
the newspapers in 1878 — that he was then getting up a new kind of 
telephone — except by believing that at that time he was working on 
the microphone, or carbon instrument, — I think those instruments, 
G and 0. 

The microphone was invented in 1877 by Edison and by Berliner, 
and it was widely known in 1878. Edison's carbon microphone 
began to come into use in the first half of 1878 ; Blake's not until the 
fall of 1878. I cannot see any way to fit the fact of those newspaper 
publications, that in the spring of 1878 "Drawbaugh is now making 
a new kind of telephone," — I cannot see any way to fit the fact of 
that publication into history, except upon the assumption that Draw- 
baugh was then for the first time (as many other people were) try- 
ing to make good microphones. And I think that is the time when 
he made G and 0, those pretty vase-shaped instruments, which 
are microphones. His story is that he had got to high-water mark 
in 1876, and did not improve on it in 1877 or 1878. I do not say 
that he may not have made one or two other instruments ; but accord- 
ing to his story he made nothing after that so good ; he says himself 
that those after H, whatever be the date of H, were inferior, and plainly 
they are. Up to that time, and up to the time when this suit began 
in 1880, he bad got nothing better than those instruments which he 
had in the summer of 1876. The statement in the paper was not 
that he was making something better than he had made before, but 
of the same kind ; it was that he was at work on a new kind of tele- 
phone. The magneto telephone was the one that had been in com- 
mercial use, and that was first in commercial use in Harrisburg. 
It was the only one in commercial use anywhere in the spring of 
1878. M A new kind" would be the microphone then attracting 
great attention, but not quite brought into commercial use. There 
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was nothing ever made by Drawbaugh or any one else after Bell's 
magnetos of 1876-7 that could be called a " new kind," except the 
microphone. I cannot see how to account for the fact established by 
the numerous local newspaper publications of April and May of 1878, 
that he was then inventing — not had invented two years before, and 
had been unable since to improve — but was "then inventing" & new 
kind of telephone, except upon the assumption that he was then jfor the 
first time at work on the microphone, beginning with L and IVI and 
going afterwards to G and 0. We have put in a lot of newspaper 
publications showing that the microphone was talked of in the news- 
papers all along about that time. I cannot see any way to fit the fact 
about his work, proved by the publications, into history, except upon 
the assumption that he, like others, had learned of the invention of 
the microphone, and that he was then at work carrying it out for 
the first time. 

[Adjourned."] 

February 3, 1887. 

Before I refer to the other newspaper publications, of which I had 
not spoken yesterday, about Drawbaugh, some of them emanating 
in substance from him, I want to say one word about his finances 
and resources. To sum it up briefly, it appears from his own depo- 
sition and some uncontradicted accounts in the case, that between the 
spring of 1867 and the spring of 1876, in the course of between nine 
or ten years, he actually received over $10,000 in cash into his 
hands, part of it for patents and inventions that he sold, part of it 
for work done, part of it invested in a house which he sold over 
again. The second price of the house, $1,200 I think, is reckoned 
into that. But the important point is that he did actually during 
this time, when according to his answer he could not raise money 
enough to pay for a caveat, receive into his hands $10,000 in cash in 
between nine and ten years. He had a house in the village where 
he lived, a double house, part of which he rented and part of which 
he lived in ; one half of which he rented during all those years to a 
man who paid him $110 a year, and he got his rent paid all the 
time. It was a double house. He had, as I stated to your Honors 
yesterday, from 1867 to the present time the free use of a quite well- 
equipped machine shop, with from $5,000 to $15,000 worth of 
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machinery in it. He used that rent free, and had the right to use it 
as much as he pleased for his own affairs. He advertised himself in 
the card which I showed your Honors yesterday, the first edition of 
which was published in 1874, as a model maker. If you will now 
turn to our Drawbaugh brief, p. 200, you will find another adver- 
tisement that was printed by the man who printed the card, as you 
will readily see from the peculiar type. 

This bill-head was printed some time between June, 1874, and the 
fall of 1876. That appears from the printer and from Drawbaugh. 
It reads {Drawbaugh brief ', p. 200 ; Drawbaugh, defts, ii, 99(5 1 , x-ans. 
1108; complts, ii, 1214) : 




PRACTICAL MACHINIST, 

Small Machinery. Patent Office Models. Electric Ma*h£n*$ fo. a specialty. 

That, of course, is entirely inconsistent with the story in the an- 
swer that during those years he was " utterly destitute of proper 
tools, materials and appliances " to make a speaking telephone, for 
he advertised himself not only as a jobbing machinist, not only as a 
maker of such nice work as Patent Office models, but as a man who 
especially made electrical work (brief, 321). He did make consider- 
able electrical work, not for others, in fact, but for himself (brief, 
318). I partly explaiued to your Honors yesterday, and you will 
find it spread at length in the brief (p. 321), that during the years 
especially from 1872 to 1877 ho was engaged in making a great 
many electrical contrivances. He made a Wheatstone alphabet tele- 
graph, which was twenty years old at that time. He made Bain's 
magnetic clock, w T ith a slight variation in the shape or arrangement 
of the magnet, a clock which was mentioned in all the encyclopaedias 
in 1850, and described in an encyclopaedia which upon his cross 
examination he produced and said he had had a great many years, 
but he did not know how many. He made a Siemens and Ilalske 
magneto key, as it is called, a key which worked by generating 
magneto currents for telegraphing, by moving a magnet with the 
hand. He did not make it in the form of Siemens and Ilalske, but 
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he made what was in general substance a key of that sort. It was 
an inferior key. I described to your Honors that in 1874 he took 
it to a telegraph operator and tried it, and found it did not work well. 
It was too heavy and clumsy. Then he made another one, and took 
the second key over to Harrisburg to exhibit. He made a Caselli copy- 
ing autograph telegraph, which is an instrument of a good deal of 
nicety. He never made one for sale, but only for experiment and for 
his own entertainment. It was an electric machine which required 
clockwork at each end to act synchronously, and be kept going ex- 
actly the same at each end. Your autograph, which you write at one 
end with prepared ink, which is an electric conductor, is copied on 
certain sensitive material at the other end. The arrangement is such 
that the autograph will be reproduced by means of electricity at the 
other end. There are a great many forms of that. They are twenty 
years old, but have never got into practical use. He made one form. 
He made an automatic fire alarm, which is an old, well-known con- 
trivance. In short, he made a great many electrical contrivances 
aud machines, none of which he never sold or offered for sale except 
the clocks. 

Beginning somewhere about 1870 with some rude experiments 
with electrical clocks, in 1874 or 1875 he constructed the works of 
an electrical clock after the pattern of Bain's electric clock, described 
in the encyclopaedia which he had. He says, indeed, he began his 
experiments, he thinks, before he read the encyclopaedia, but he does 
not know. The encyclopaedia was published in 1852. 

He began this experimenting in 1869, 1870, or perhaps 1868. He 
made four of these clocks at his own expense by or before the 
beginning of 1878. One of them was a large instrument in a black 
walnut case, about seven feet high and two feet wide, with a glass 
front and a glass dial with gilded letters, and handsome brass works 
inside, for which he made the patterns and had the castings made at 
a foundry and finished them up at his shop. He made a compensat- 
ing pendulum, which was not of a new form, — an old form, long 
known, with slight modifications. In short, he spent more time on 
these things, and showed the possession of more tools, materials and 
conveniences, showed that he had at his disposal more leisure for 
these various gimeracks, which were all old, which were worth noth- 
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ing to him and never could be, except possibly the clock, his sup- 
posed improvements in which he sold for $500, in 1878, — he 
spent more time, money and materials on those, I say, than would 
have been required to make fifty telephones for sale. More than 
that, may it please your Honor, it seems to me that the great 
importance of this experimental work lies in a somewhat different 
direction. His testimony and the testimony of his main witnesses, 
if you will believe them, is that during the years from 1867 or 1868 
down to after the Bell patent, he thought of nothing but the tele- 
phone. His whole heart and mind was on it, bay some of the 
witnesses. He thought of nothing else. He could do nothing else. 
He did not leave it a moment except for gainful work to support 
his family. 

That in the language in his deposition. He and his witnesses 
repeat that over and over again ; that he worked on it all the time 
and never on anything else (brief, 329). That would be the case, 
it seems to me, with a man who had originated so great an invention, 
and who had no tiling else of vast importance to call his mind away. 
Yet we find in the face of that, during all those years, when they 
want you to believe what their story, if true, requires you to believe, 
that he was thinking of nothing but the telephone, ho did more worlc 
on these other electrical gimcracks than would have made a large 
number of telephones ; and not only did more work, but showed by 
those occupations that he was not absorbed in the telephone ; that he 
was much more absorbed in various other contrivances, some of 
which I am going to refer to in a different connection in a few 
moments. All this is not matter of dispute. It is fact, from him 
and his own witnesses. It destroys all reliance on the witnesses 
who so testify. It shows his deliberate attempt to hold out false 
colors to the Court. It destroys his story. 

He testifies that he made these electrical clocks. In the course 
of making them he made a gear-cutting machine, to cut gears. A 
gear-cutting engine is very expensive, and is a difficult thing to 
make. He borrowed one from a neighboring clock-maker, and then 
constructed one himself to work in his own lathe, and got it 
described in the newspapers (brief 326). He made a machine for 
wrapping the thread around wire to insulate it for electric work. 
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He was doing so much general electrical work that he made a 
machine to wrap the wire for it at a time when, according to his own 
story, so far as telephones are concerned, he had never made but one 
single magnet. But he was doing so much other electrical work, 
nothing that he sold, but experiments for his own entertainment, 
that he proceeded to make a machine to insulate wire. He says that 
he made a solar transit to take the sun by, and pretends that he took 
observations daily (he was perfectly incapable of doing it) in order 
to regulate his electrical clocks. Finally, he says in one very curi- 
ous passage in his deposition, in answer to a direct question, that he 
labored on his clocks in order to get tbem patented, in order to sell 
that patent, and in that way raise money euough to patent his tele- 
phone {brief, 328) ! 

Will your Honors now turn to the Drawbaugh record, complain- 
ants' proofs, vol. iv, of the exhibits, p. 395, for some newspaper 
publications? 

Mr. Justice Field. That is not in your brief? 

Mr. Storrow. They are mostly in the brief, beginning on p. 
207, but I think I can read several of them more conveniently from 
complainants' proofs, vol. iv (the thickest volume), p. 395. The 
article which is signed "River Echo" was an article printed in the 
county paper at Carlisle, November 16, 1875, written by Draw- 
baugh's next-door neighbor, a man by the name of Holsinger, who 
was on the witness stand and identified it. He professes to have 
been Drawbaugh's most intimate friend, and to have known more 
about his inventions than any other man. Holsinger on the witness 
said that Drawbaugh devoted his whole heart and soul during the 
years 1874 and 1875 to the telephone, and thought of nothing else. 
Holsinger says he never saw him work on anything else or knew of 
bis working or anything else during that time, unless it might be this 
magneto key of which I spoke, for telegraphing. That is Holsin- 
ger's testimony. But we find that in November, 1875, Holsinger was 
writing this article about Drawbaugh and his work, which is found 
on p. 395 ; and the one thing he speaks about, besides some axle 
manufacturing that was going on at the shop under Drawbaugh's 
superintendence, is an electrical clock. He writes in this newspaper : 
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" Electric clock without a battery is being gotten up in our town by Daniel 
Drawbaugh, to be exhibited at the Centennial next fourth. It will be one of 
the things not dreamt of by every one, and be a credit to the nation, for its 
wonderful simple workings and great convenience." 

The answer in this case says that Drawbaugh's telephone work was 
made no secret of. It was all " freely communicated to the public," 
according to the language of the answer. They could not call a 
hundred witnesses to say that they had heard it talk, if there had 
been any secret about it. Yet this man, in November, 1875, finds 
that the great thing of Drawbaugh, of which he is to write, is a clock 
which is not yet finished, but is being constructed. He says that 
Drawbaugh is going to astonish the world at the Centennial, by 
what? These perfect telephones? These two magnetos, which 
according to their story, he had then had for eight months or ten 
months? The microphones they say he was just finishing? Not at 
all. To astonish the world at the Centennial he is not going to ex- 
hibit the talking machine, which he has got, if their story be true. 
He is going to construct a clock, a magnetic clock, which he knew 
perfectly well himself was an old contrivance. He was going to 
construct it perhaps with some variations. 

If you will now turn to the next page, 306, there is a publication 
about Drawbaugh, in a Carlisle paper, under date of Feb. 21, 1878. 
It is an abstract from a longer article published a week or two 
earlier in a Harrisburg paper (complts, iv, 380), written by a 
couple of personal friends and visitors to his shop, to praise him up 
and describe his works. The clock is what they speak of as some- 
thing which would entitle him to the gratitude of the State, and they 
say the State ought to appropriate money enough to buy one of his 
clocks and help him complete it. There is not a word about tele- 
phones in that article (see about it, brief, p. 208). 

Next you will find on page 397, an article from the Carlisle 
Herald, of April 4, 1878, signed "Lower End." That part of the 
town of "Lower Allen," where Drawbaugh lived, was called the 
Lower End. It is the end of the township nearest the river. 
"Lower End," who was a resident of that part of the township, said : 

44 Daniel Drawbaugh, of Kberly's Mills, has invented a clock that just suits the 
* Lower End,' as it require* no winding up, the motive power being a very 
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small wire, running into the cellar, which is connected with a small magnet 
between the arms of the pendulum. lie has one of these clocks in his shop, 
that has been running continuously for two years, and unless some spiritual or 
temporal brokers get up a corner in electricity, it is bound to keep running 
until the wheels wear out. He has also invented a compensating pendulum, 
which is not affected by extreme of heat and cold, and the clock being very 
simple in its construction, is bound to keep the most perfect time. Dan has 
invented many things, both useful and ornamental, but he cries ' Eureka ' over 
the clock, r and it will richly reward both the curious and practical to go to his 
shop and see it in motion. Another thing that will surprise them is the quality 
of the work done. The cases are covered and finished in the very best style, 
and the work is all done by himself. This is the nearest approach to perpet- 
ual motion that has been effected yet, and there is no nonsense about it." 

So the clock was what he cried Eureka over to the newspaper peo- 
ple who went there to get something to put in the papers. 

I now turn to the next page, 398, where there is an article of about 
the same date, April 6, 1878. Mechanicsburg is a small manu- 
facturing town about five miles from Drawbaugh's shop. The arti- 
cle published in one of the Mechanicsburg papers of April 6, 1878, 
reads : 

"Telephones made after the plan noticed in last week's journal have been 
erected in this place," etc. 

That reference was to string telephones. The article goes on : 

•' We have been informed that Daniel Drawbaugh, the celebrated mechanic 
of Eberly's Mills," — 

This is in the spring of 1878. 

—•'IS inventing a telephone en a different plan from that now occupying the atten- 
tion of the scientists, which will produce the sound9 louder and plainer than the 
mother invention. Mr. D.'s genius has been shown in many inventions, and 
we have every reason to believe that the venture will prove successful." 

That paper, for a year and a half before that, like other newspa- 
pers in the country, had been speaking of Mr. Bell's speaking tele- 
phone, and the wonder which the first production of speech excited 
in the world (ib. 407). They then wrote this little article about 
Mr. Prawbaugh, who lived within three or four or five miles of the 
editor's office, and who had lived in Mechanicsburg the year before. 
This was in the spring of 1878 : 

" Daniel Drawbaugh IS inventing a telephone on a different plan from that 
now occupying the attention of the scientists." 
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Mr. Justice Field. This was written by the editor, I suppose, 
and not by Drawbaugh ? 

Mr. Storrow. Yes, sir ; by the editor. But the next one was 

not. 

I pointed out to your Honors yesterday, that in the spring of 1878 
many persons were engaged in inventing now telephones. The tele- 
phone had then been a year in commercial use. The microphone 
had been invented and made known in the newspapers. Scores and 
hundreds of persons were then engaged in improving and modifying 
the variable resistance carbon microphone. That we suppose to be 
exactly the work Drawbaugh was then engaged upon, and it will 
appear more clearly from one or two other articles about him which 
I will read.* 

The next is from the Independent Journal^ Mechanicsburg, April 
17, 1878. It was written by a reporter of that paper. This is the 
same newspaper that the previous article was in, although it has a 
different name, one being the weekly edition and the other the 
semi-weekly, published in the same office. The reporter went to 
Drawbaugh's shop, saw him and talked with him and got the infor- 
mation directly from him. Drawbaugh was cross-oxamned about 
this and so testified {brief 209). The article says : 

u At Eberly's Mills, this county, is an establishment that rivals Dickens's 
Old Curiosity Shop in many particulars, and in some instances outrivals it. 
About the time of the Revolution we suppose it was a grist and flour mill, and 
when it ceased to grind out flour for the bread of life, it passed into the 
realms of mechanics. For many years it has been the laboratory of Daniel 
Drawbaugh, the well-known and successful inventor. There is nothing en- 



* That Drawbaugh's real work and absorption in the telephone began after 
the Bell patent, is strikingly proved by the testimony of his brother, Henry F. 
Drawbaugh, who gave a long deposition for him, and has been actively em- 
ployed in hunting up witnesses for the defence. Henry F. Drawbaugh testified 
as follows (brief, 294; abstract, 114; defts, i, 419): 

" Q. 46. Did you ever hear your brother Daniel's wife talk about his spend- 
ing his time experimenting; if so, how often, and during what years? 

" Ans. I have heard her make mention of it very often during the year 1870, 
and from that up, not back from that; she said she wanted him to stop his fool- 
ing and go off; he had good offers to superintend for other firms, and then 
they would try and live better; they had been living so poor for many years on 
account of his experimenting." 
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gages the attenion of the scientific world that does not also interest Draw- 
baugh." 

That seems to us to describe the man. He takes up what he reads 
of because there is already great interest being manifested in it. 
He experiments on what he has learned from others. 

The Chief Justice. When was that published? 

Mr. Storrow. In 1878, two years after the Bell patent, or 
twenty-six months after the Bell patent. 

" His fancy in the mechanic arts is oddly assorted, and various as can easily 
be imagined. His inventions have been many and useful, and his prospects 
for turning out something great and wonderful as bright as ever. Among some 
of his BEST productions are nail machines, faucets and electric clooks. Of this 
last invention he has quite a number constantly keeping time in the old mill. 
One has been running for more than five months, and has not varied from true 
time over a few seconds. It has been examined by scores of people." 

Says this article, "Among some of his best productions" — this 
was written in 1878 from what he had just told the reporter — * are 
nail machines, faucets, and electric clocks." The article goes on : 

" Mr Drawbaugh is an indefatigable worker in his special line, and never 
gets discouraged. He labors like he talks, with a rush and gush that nearly 
bewilders his auditors. He can talk more theoretical and practical science in 
half an hour than an ordinary mind would gather in half a lifetime. We are 
under obligations to him for much information in general and telephones in 
particular, and the Independent Journal will be glad to announce the comple- 
tion of the new telephone he is NOW constructing," — 

This was twenty-seven months after the Bell patent. 

— u and hopes the speaking machine will bring many dollars into the pockets 
of its ingenious inventor." 

So that newspaper reporter, according to Drawbaugh's own state- 
ment — 

The Chief Justice. What paper was that? 

Mr. Storrow. This was a paper at Mechanicsburg, about five 
miles from his shop. According to his own testimony, the reporter 
who wrote that article went to his shop and had a talk with him as 
the basis for that article. As the result of what the reporter found 
out, after speaking of telephones, he wrote a few days afterwards : 

" Among some of his best productions are nail machines, faucets and electric 
clocks." 

D 
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And yet, if this claimant's story is true, he had at that time, 
and had had for two years, in his shop, telephones which far sur- 
passed anything then in existence. The reporter goes there and 
talks with him about what he is doing, goes away and congratulates 
him on the new telephone he is now constructing; but says that 
among his "best" productions are nail machines, faucets and electric 
clocks. He does not rank the telephone among them. 

Mr. Justice Bradley. Was this evidence offered by the plain- 
tiff? 

Mr. Stourow. By (he complainant ; yes, sir ; and Drawbaugh was 
cross-examined al>out it {brief, 2(M). He used it in the newspaper. 

It announces the "new" telephone he is now constructing; yet 
according to Drawbaugh's story, his work was essentially fiuished 
two years before. It ottered him the use of its columns, but no 
more announcements came from him about telephones. The next 
article was about clocks (ib. .31)9). 

On page 390 is another letter from New Cumberland, which is 
the next village, about three miles from Drawbaugh's shop, in the 
same township. It is printed in the Baltimore American of Febru- 
ary 2, 1878. The writer of that, II. K. Mosser, was called by us as 
a witness and put on the witness stand (brief, 207-8). He says he 
went to Drawbaugh's shop in January, 1878, and saw or thought he 
saw what was going on. He had known Drawbaugh for many j'ears. 
He was a saw-mill owner and had employed him to do work. The 
writer, desiring to puff Dnnvbaugh, writes this in the Baltimore 
American of February 2, 1878 : 

" Wc have a really ycientific discovery in motive power which has been 
made after years of patient study by Mr. Daniel Drawbaugh. lie has per- 
fected a clock without spring or weight." 

It is a clock ; there is not a word about telephone in that. Mr. 
Mosser testifies that telephones were spoken of, but only the tin can 
shown him (brief, 207-8). 

The next article is from the Baltimore American of May 18, 
1878. It is still another article about Daniel Drawbaugh and about 
his clock. 

These articles show he was not a man who was kept out of the 
newspapers. He was a man who was known and discussed and 
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mentioned. His clock attracted general attention around there, 
although it was only a repetition of Bain's old clock ; but the people 
in that country, I presume, did not know how old it was. 

One of the visitors to his shop was the editor of the Baltimore 
American. This first article in the Baltimore American of Feb- 
ruary 2, 1878, excited the interest of Mr. James P. Matthews, who 
was one of the editors of the Baltimore American; not a reporter, 
but one of the editors. He was a college-bred man, had been a 
lawyer, and was at that time one of the editors of the paper which 
as your Honors know is the most considerable paper in Baltimore, 
or was at that time. He determined to go up and see it. He went 
to New Cumberland, where the writer of this notice of February 
2, 1878, lived, and found out from him where Drawbaugh's shop 
was. Ho drove to Drawbaugh's shop, a couple of miles away, and 
spent several hours there talking with him and examining what he 
had, and taking notes. It is all in the brief, p. 210 et seq. Draw- 
baugh testifies about this as well as Mr. Matthews. Drawbaugh 
knew he was an editor and was taking notes to write an article. He 
went home intending to write the article shortly ; but he had expected 
to have a more scientific friend go up with him who was not able to go 
then, but thought he should be able to go after a while. So he de- 
layed writing the article for about six months. In November, 1878, 
he wrote the article which begins at the bottom of p. 391 of complts^ 
vol. iv. (Also brief p. 211.) That your Honors will understand was 
long before any controversy or suggestion of controversy was known. 
It was long before Drawbaugh was made known to the world as an 
inventor of the telephone. It was written by a man whom Draw- 
baugh expressly testifies was friendly to him and desired to state the 
best he could. He wrote this article, and when he had written it he 
sent a copy of the newspaper to Drawbaugh, who says he received 
it aud made no objection (brief 211). The article describes the 
clock for two or three pages. Then if your Honors will turn to 
p. 394, you will find mention of the telephone. It is the only paper 
in existence which refers to Drawbaugh as having thought of the 
subject of speech, or of a telephone^ or of the transmission of sounds 
by electricity before the Bell patent. It is absolutely the only paper 
in existence which tends to connect his name with any effort to trans- 
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mit sounds of any kind by electricity before the Bell patent ; and it 
says that he did not make and did not expect to make a speaking tele- 
phone. I will read it. This article was written in November, 1878, 
and published on the 28th of November, 1878, in the Baltimore 
American. 

The Chief Justice. And before being published, it was sent to 
Drawbaugh ? 

Mr. Storrow. No, sir ; the editor went to Mr. Drawbaugh* s shop 
and talked with him and took notes ; and after publishing the article 
he sent a copy to Drawbaugh, and Drawbaugh says he got it. 

The Chief Justice. I understand that. 

Mr. Don M. Dickinson. Ought you not to state that the notes 
were taken in April, 1878, and were not written up until November? 

Mr. Storrow. I stated that. He went there in April, expecting 
to write the article at once ; but he hoped to go up again with a 
more scientific friend, and it was postponed, and he did not write 
the article until November. 

Mr. Justice Field. He went to the place in April ? 

Mr. Storrow. Yes, sir ; and took the notes in April ; but for the 
reasons I have stated, he did not write the article until November. 

The Chief Justice. And after it was written and published he 
sent it to Drawbaugh ? 

Mr. Storrow. Yes, sir. Drawbaugh testifies himself that ho 
got it (brief ', 211). The only reference in it to the telephone is : 

"It may be mentioned that Mr. Drawbaugh constructed a rude telephone long 
before Edison loomed up as the boss inventor. He never expected to send 
articulate sounds over a magnetized wire, but he believed that an alphabet 
could be arranged after the manner of the musical scale, and that messages 
could be transmitted and understood by the variations of tone and pitch. This 
unlettered country mechanic came very near anticipating Edison and Bell in the 
invention of the telephone. Nothing but his poverty prevented him from con- 
ducting his experiments to a successful issue. " 

AH this Mr. Matthews, called by us as a witness, confirmed on the 
stand ; but I think his published article is of more moral weight than 
any oral testimony. 

That statement, which I will analyze in another form in a moment, 
is a statement that he endeavored to send, not articulate sounds, but 
telegraph messages, by variations of tone and pitch; and no nearer 
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than that to a speaking telephone did he approach even in attempt 
or intention. But his poverty, says the article, prevented his 
bringing even the experiments that he made to a successful result. 
That states him as a man who experimented, not for speech, but for 
sounds, through what is known as a phonetic telegraph that I will 
explain in a moment ; but even those experiments never came to any 
successful result. 

The phonetic telegraph is a little different from the harmonic 
multiple telegraph that I explained to you awhile ago. 

Mr. Matthews testified about that article ; that he wrote it, that 
he believed it to be true, and that he knew what was in it to be in 
substance true. There is a long deposition by him, which your 
Honors will find cited in the brief. He says that his recollection is 
that Drawbaugh said that he proposed to send messages by varia- 
tions of tone and pitch ; that he could not say that he expected to 
send them by musical pitch; perhaps thet was his own inference. It 
was by variations of tone and pitch, and not by speech ; that he is 
sure of. That is confirmed in a very extraordinary manner. 

Mr. Justice Miller. Are you speaking now of this man's 
deposition ? 

Mr. Storrow. Yes, sir. I read the article, but I am speaking 
at this moment of the deposition. 

Mr. Justice Field. That was what took place in April. 

Mr. Storrow. He is testifying on the witness stand in 1882 to 
what took place in April, 1878, as to the foundation for this article. 
He had got in April, 1878, the information from which to write the 
article published in November, 1878. 

In 1862, 1863 and 1864 many persons were at work endeavoring 
to invent what is called a "phonetic" telegraph. It was not a tele- 
graph to send by mere pitch, and it was not a Morse telegraph, but 
it was to be a telegraph which was to send in some curious way by 
variations of sound, better, more conveniently and more rapidly, — 
that is, more words to the minute, — than the Morse telegraph. The 
condition of the Morse telegraph patents was a little peculiar at 
that time. Morse had two patents, one his main, first patent, and 
the second one, granted several years afterwards, for what is called 
the relay. The main patent, which used a battery at one station 
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to work the sounder and produce signals at the other, did that very 
faintly ; its instrument was not very rapid. Some years afterwards 
he invented the " relay " at the receiving station, a contrivance 
which brought into operation a local battery there situated, and let 
loose the whole power of that battery on a local sounder or Morse 
instrument at the receiving station. That made a sound loud 
enough for anybody to hear perfectly. The long-distance battery, 
operating from Washington to Baltimore, for example, pulled the 
trigger, as Mr. Dickerson said, and started, each time it pulled the 
trigger, the local battery in the Baltimore office, and the whole 
force of that Baltimore battery would be employed to make the 
sound in Baltimore ; whereas the sound which could be made in Balti- 
more by the battery here in Washington, if the Washington battery 
alone had to work the Baltimore sounder, would be very faint and 
not very good, because it only used a current enfeebled by trav- 
ersing a long circuit. Now in 1861, 1862 or 1863, the first patent 
of Morse had run out, so that the main invention covered by that 
could be used by the rivals of the company that owned the patent. 
But the second patent for the " local relays " had not run out. 
Great efforts were made for several years at that time to construct 
a sounder so delicate and so efficient that it could work in the main 
circuit without using the "relay" patent. The result of that was 
many attempts by many persons. There are in this case several 
patents taken in the effort to produce what is called a phonetic 
receiver, in which variations of tone and pitch, in certain curious 
combinations, should work out the problem of enabling the distant 
battery to produce an audible sound at the receiving station. Draw- 
baugh knew r of this, and he took considerable interest in it. If your 
Honors will be kind enough to turn to Defendants' Exhibits (the thin 
volume) I desire to call your attention to page 105 of that book. 
It seems that Drawbaugh was interested in just that scheme. In 
the Scientific American of December 12, 1863, was an account of 
Dr. Everitt's form of phonetic telegraph, the picture of which you 
have before you; that is a reprint from it. (P. 105, defts' 
exhibits, Drawbaugh case.) Read what is summed up in a few 
words at the bottom. It is a curious description. lie says : 
" The bars are place*! at different distances from each other." 
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And things strike against them, and the result is that 

" together their sounds represent and express all the letters of the alphabet." 

That article was published in the Scientific American of December 
12, 1863. It is only one of many schemes.* Drawbaugh read it, and 
not only read it, but attached so much importance to it that he kept 
a copy and marked it, and produced it on his cross examination, 
lie kept it from 1863 to 1882, when he testified. He, therefore, had 
considered a good deal the proposition of sending messages by various 
sounds produced at a distance by electricity. Now, with that light 
thrown in on his history, — that fact that he had dwelt upon that and 
carefully kept that paper all those years, — you understand at once 
the statement he made to Matthews, that he was trying to send mes- 
sages to supersede the ordinary kind of telegraph, to send messages 
by sounds representing the letters of the alphabet. It throws light 
on more than that. When you find that the witnesses at his shop, — 
the farmers and men of that class, — for with three or four excep- 
tions they do not rise above it, — men perfectly incapable of dis- 
tinguishing between one thing and another; when you find that, 
from the fall of 1876, after the Bell patent, he had electrical speak- 
ing telephones at his shop ; when you find that, as early as 1867, and 
again certainly in 1872, he had mechanical telephones, stick tele- 
phones, and string telephones in the village, and in one case at his 
shop — 

Mr. Hill. In one case, — where? 

Mr. Storrow. At his shop. 

Mr. Hill. A string telephone? 

Mr. Storrow. A stick telephone. I think also plainly a string 
telephone (p. 28, stq)ra). When you find his shop full of all sorts of 
electrical contrivances, which he said were to supersede the tele- 
graph, an autograph telegraph, an alphabet telegraph, and all these 
things, that none of those witnesses could understand the least in 
the world ; when you find that, as appears from these two papers, 
he was actually considering the subject, if not experimenting upon 
the subject of transmitting messages by sounds which were to repre- 



* For those phonetic schemes, see our General Brief, 498, 504, 506, 509, 512. 
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sent the letters of the alphabet, you have an enormous background on 
which to find that these witnesses, remembering a little of the past, 
and remembering a great deal of what they saw and heard after the 
Bell patent was issued, have got themselves confused with facts and 
dates and so on, until by and by you see that there is ground for a 
great deal of misguided belief on their part in what they are testi- 
fying to, and a great deal more gound for judicial disbelief in it. 

I am going to analyze by and by the testimony of some of these 
witnesses, and show you specifically that some of the best of them, 
one particularly of the very best of them, testifies to what he thought 
was a speaking telephone, and by and by it comes out from his own 
description specifically that it was the magneto key which Drawbaugh 
intended to use and proposed to use for the fire-alarm telegraph 
{Copt. Moore, brief, 507). I shall show you a good many things 
of that kind. Many of them state that the chief thing he said about 
the instrument which they now think was a telephone was, that it 
was to supersede the telegraph ; and that would be true of this 
phonetic telegraph, the alphabetical telegraph, etc. One of them 
says he knows that the thing he saw there was an electric speaking 
telephone, because Drawbaugh had a jar full of nasty looking green 
stuff, and he dipped a stick in it and touched the stick to a wart on 
the witness's finger and drove that wart away. He had batteries 
there for all those years for all sorts of things. 

Will your Honors now turn to complts, vol. i, p. 705? 

The Chief Justice. How many volumes are there in the People's 
case? 

Mr. Storrow. Nine or ten, sir ; I think there are ten in the 
binding that you have. 

In the summer of 1878, two years and a quarter, nearly two years 
and a half, after the Bell patent, a man by the name of Scott under- 
took to publish a county history of Cumberland County, the county 
where Drawbaugh's shop is, which borders on the city of Harris- 
burg. He went around first and employed several local persons to 
write sketches of the different villages. Among others he employed 
Mr. Hull and Mr. Nesbit, two schoolmasters, to write a sketch of 
the village of Eberly's Mills. He employed them for that about July, 
1878. Early in July, during the summer vacation, they went around 
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and made inquiries of different people, and among others went to 
Drawbaugh's shop. From information which they got chiefly from 
Drawbaugh, his brother, and possibly his father, and one or two 
other persons in town, they wrote a sketch of the history of the 
village of Eberly's Mills from its origin. It occupies about half a page, 
I think, or a page, an ordinary sized page, in the published history. 
That was their work for Scott to publish. They described the work 
which had been carried on at Drawbaugh's shop and the machinery 
in it, which they state is worth about seven thousand dollars. They 
go on then and speak of its being employed in the manufacture of 
electric clocks, but do not say anything about telephones whatever. 
Mr. Hull is dead. We called Mr. Nesbit, and he says nothing was 
said to them by Drawbaugh at that interview to give them any inti- 
mation that Drawbaugh was the inventor of the telephone. As they 
were asking him for important and striking things to put into their 
history, and he knew it, they certainly would have had that if they 
had heard of it. These dates are fixed. 

After they had written their article, Scott, the publisher, went 
around canvassing for subscribers. He went to Drawbaugh's shop 
to get Drawbaugh to subscribe for this history, the price being 
$10. Drawbaugh agreed to subscribe, provided that Mr. Scott 
would publish Drawbaugh's autobiography or biography in the 
appendix. Scott agreed to do that for the sake of the $10, and the 
arrangement between them was (this subscription was taken August 
21, 1878 ; the date is in the record, and the subscription book was 
produced), that Drawbaugh should write a sketch of his own life 
and send it to Mr. Scott to be revised and printed. Drawbaugh 
did not do it himself, but he employed his friend, Mr. Hull, one of 
those schoolmasters, to write that life. The life appears printed, 
quite a short one, in the book. 

When Mr. Nesbit was on the witness stand, Drawbaugh produced 
the orignal notes of that life in Mr. Hull's handwriting. The 
explicit testimony of Mr. Scott and Mr. Nesbit is that neither Mr. 
Hull nor Mr. Nesbit was employed by Scott to write Drawbaugh's 
biography at all. They were employed to write a sketch of the 
town, which they wrote, and were paid for, and it was published in 
the body of the book. The biography, which went into an appendix, 
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was not agreed upon between Drawbaugh and Scott, until after Hull 
and Nesbit had completed their sketch of the town. Drawbaugh was 
to write the biography, and send it to Scott. Mr. Scott, the pub- 
lisher, received it by mail, in a handwriting which is fairly well 
fixed as Drawbaugh's. He does not deny that he sent it. It is 
testified to by witnesses who have some substantial ground for 
believing it to be Drawbaugh's handwriting. Mrs. McDowell, who 
prepared it for the press, is quite sure it was Drawbaugh's hand- 
writing, and nobody went on the stand to deny it. The original 
manuscript in Hull's handwriting, which was revised and cut down 
somewhat, was produced by Drawbaugh on the cross examination of 
our witness, Mr. Nesbit. That unrevised manuscript is found on 
page 705, aud the biography, as revised and printed, is in complts, i, 
707. Here is the manuscript : 

" Daniel Drawbaugh, one of the greatest inventive geniuses of this age (so 
prolific of great men), is the subject of this sketch. Daniel Drawbaugh was 
born in the year , in the quiet, secluded village of Milltown, three miles 
southwest of Harrisburg, where he has spent the greater portion of an active life 
conceiving and producing, as a result of the conceptions of an unusually fer- 
tile brain, a score of useful, ingenious machines and devices. It appears, by 
an examination of the list of his inventions, that the leading manufacturing 
interests of the place in his boyhood days gave direction to his thought and 
incentive to action. We propose to give herewith a sketch of his inventions, 
but are sorry we cannot accompany it with such descriptions of each as their 
importance merits. His first invention was an automatic sawing machine, 
then a number of machines used in wagon making, next a machine for bor- 
ing spoke tenets, then a machine for sawing tenets; a barrel-stave jointing 
machine, patented 1851; this machine was pretty generally introduced and 
its merits appreciated. An automatic grinding machine was next invented 
to meet a demand created by the introduction of the jointer; then followed 
several machines for making staves, heading and shingles, all of which were 
patented 1855, after which, machines for rounding, heading, crozing, dressing 
and finishing outside of barrel were next invented; these were again followed 
by a device for running millstones, one for dressing millstones, and a device 
for elevating grain in mills. lie then invented and had patented four improve 
ments in nail-plate feeding; next a tack machine and a new design in tacks. 
Photography next engaged his attention. He fitted himself for action in this 
field by manufacturing his own camera, ground and fitted achromatic lenses for 
camera, prepared the necessary chemicals and improved the process for en 
larging pictures. Next, electricity and electric machinery attracted his atten- 
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tion, and an electric machine was produced, throwing out of consideration the 
galvanic battery " — 

That is the magneto key that I spoke of — 

44 Then a machine for alphabetically telegraphing, then the justly celebrated 
electric clock and the machinery necessary for its construction, and several 
kinds of telephones, one of which is operated by battery and another by in- 
duction. It will be seen from the foregoing that Mr. Drawbaugh has pene- 
trated vast fields in search of information and with what success we leave to 
the reader to determine. We dre proud to own Mr. D. as a citizen of our town- 
ship, and deem him worthy of a position at the head of the list of our promi- 
nent men, and are happy too accord him that position.' 9 

On the next page you will find that, as it was tapered down some- 
what by the man who had only got $10 from Drawbaugh for pub- 
lishing it ; but the important part is this, in describing the various 
things : 

44 He is the inventor of the justly celebrated electric clock and of several 
kinds of telephones, one of which is operated by a battery and the other by 
induction." 

The Chief Justice. This was published when? 

Mr. Storrow. In the spring of 1879. It was written in August 
or September, 1878, or thereabouts. The book appeared in February, 
1879. When the book appeared, the book agent carried it to Draw- 
baugh and showed him the thing as published, and Drawbaugh said 
it was not as long as he had hoped; but it was all right, and hepaid 9 
or did not pay him at that time, but he gave him a note for the $10, 
which afterwards he was sued on, and finally paid. 

If you will look at the list, you will see it describes the electric 
clock and everything else; and, last of all, "several kinds " of tele- 
phones. So far as you can gather, they were the last things of all, 
and the electric clock became prominent in 1876, 1877 and 1878. 
If you will read it again, you will see that both the manuscript and 
the printed book speak of " several kinds" of telephones. The first 
inventor of any apparatus would not speak of himself as the inventor 
of "several kinds"; but the man who, to-day, is making improve- 
ments on other inventions, speaks of himself as making "several 
kinds." You do not speak of Howe as the inventor of several kinds 
of sewing machines, but of the sewing machine. You speak of Wil- 
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son or Singer, or others, as the inventors of several kinds of sewing 
machines. 

Moreover, in this autobiography, written, published and paid for 
by him to gratify his vanity, it is simply impossible that he could 
have left out some reference to the fact that he was the originator of 
that wonderful invention, if he had believed himself to be that origi- 
nator. All this biography matter is in brief, p. 222. 

Will your Honors now put together these various publications as 
I have summed them up? His advertising card of 1874, 1875 and 
1876, — a list of the inventions by which he wished to acquire 
celebrity, and no telephone. His friend Ho singer, writing in Novem- 
ber, 1875, that Drawbaugh is going to exhibit something wonderful 
at the Centennial, but it is to be a clock which he is going to make. 
Then all these newspaper articles, including the one of Matthews, 
Matthews's statement. These articles, the first of them in the 
spring of 1878, saying, he is now inventing a new kind of telephone. 
Then this autobiography coming out in the spring of 1879, pre- 
pared by him, or by some one employed by him, and paid for by him 
after he had read it. Then, finally, come down to what seems to mo 
perfectly unanswerable, — the deposition and the testimony as between 
himself and Hauck in May and June, 1879 ; after all this, after he 
had read all these things, after he had read it stated in the papers 
that he once tried to transmit messages by sound, but never had an 
idea of a speaking telephone, and had written and read his autobiog- 
raphy. Those faucet depositions, — the cross examination by him of 
his shopmate Hauck, whom he said knew all of his inventions ; aud 
thcu his own cross examination, — in which, challenging in one and 
being challenged in the other to tell anything which would prove him 
to be an originator, he gave a list of things as he had given in his 
autobiography, and not a word of his having originated the tele- 
phone. 

Mr. Dickerson reminds me of one other thing. Mr. Matthews, 
after he had testified, wrote a letter to me stating that he thought 
his testimony was wrong in one particular ; that his testimony was 
right as to Drawbaugh telling him he had not invented a telephone, 
etc. ; but in his deposition he had said that he took up the instru- 
ments from the work-bench, and examined them, and ho rather 
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thought on thinking it over that he did not touch them, but looked 
at them on the bench. If there could be anything material in that, he 
wanted it corrected. Very obviously it was not material, and we did 
not call him back on the stand. That letter was called for by the 
other side, and was produced at the hearing before Judge Wallace, 
and Judge Wallace said it only showed how careful and conscien- 
tious a witness he was ; that it added very much to his credit ; and 
he directed the letter to be made a part of the record, as it is. 

There are three other witnesses in this case who seem to us to be 
of surpassing value, not only on account of what they say them- 
selves, but on account of what Drawbaugh says about them, and his 
relations to them, and the results which did, or rather did not follow. 

Among his friends in Harrisburg, during the years from 1872 or 
thereabouts to the present time, or perhaps in one case from 1870 
to the present time, were the telegraph superintendents of the two 
great railroads that centre there, Mr. Andrew Keifer, the telegraph 
superintendent for the Pennsylvania Railroad, and Mr. Simon Cameron 
Wilson, the telegraph superintendent for the Northern Central Rail- 
road. 

Mr. Keifer (brief, 273) was during all those years and to the 
present time is telegraph superintendent. He was an active electri- 
cian. He furnished and put up the fire alarm in Harrisburg for the 
city. He was a member of the manufacturing firm of Hahl, Keifer 
& Co., who have a factory in Baltimore, and I think had a factory 
or a shop here in Washington at the time, and who furnished the 
electrical apparatus for the Signal Service. Drawbaugh was in the 
habit of going to him and talking with him about electricity and 
about electrical experiments through a series of years. 

Mr. Keifer kept a little electrical supply store at his house in Har- 
risburg, and Drawbaugh bought things occasionally of him. He 
would go to the electrical shop of the railroad under Mr. Keifer's 
charge, and get from their scrap-heap such pieces of old battery 
plates, wire, etc., as Mr. Keifer could properly give him, as they 
w r ere on friendly terms. From time to time he took various elec- 
trical inventions to show Mr. Keifer. He took over the electric clock 
to show him. He took over the magneto key and put it in a shop 
window in Harrisburg, on exhibition, and got Mr. Keifer to go in 
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and look at it, and wanted to know if it could not be used on a line. 
He says in his advertising card that it can be used for a fire-alarm 
telegraph, and he asked Mr. Keifcr if he could not use it on the Har- 
risburg fire alarm Mr. Keifer had put up ; so that he was in just that 
condition when he was ready to tell him of his electrical experiments 
and what he was doing ; and Mr. Keifer took interest enough to let 
him come again and again and talk with him about electricity. It is 
perfectly certain, it seems to me, that if Drawbaugh had had at that 
time a practical working telephone, which he was, according to their 
answer, "freely communicating " to the public, which he was en- 
deavoring to make known, which he was endeavoring to interest 
some intelligent man in, — for there were no men of that sort among 
his neighbors, the farmers, of course, — it is impossible that he could 
have had such a thing during those four or five or six years when he 
was going to Mr. Keifer, without telling him about it ; and it is im- 
possible that Mr. Keifer, a manufacturing electrician, wanting work 
to do at his shop, the manager of the electric system of the great 
central portion of the Pennsylvania Railroad, could have failed to 
take up the telephone if one had been offered to him. 

Mr. Keifer has been put on the stand by us. He says that noth- 
ing of that kind was ever said ; that no allusion was ever made to 
it. He never heard an intimation that Drawbaugh had a speaking 
telephone until long after the Bell patent. That does not depend 
upon his memory or upon his veracity. Drawbaugh being asked 
whom he had applied to for assistance about the telephone, named 
several persons and did not name Mr. Keifcr. It seems from the 
evidence that he and his counsel had gone to see Mr. Keifcr and 
talked about the telephone, and tried to create a memory in Mr. 
Keifer long before we saw him. 

You have got to take it as a fixed fact that Drawbaugh, coming in 
contact with an active electrician, a superintendent of telegraph, 
during all these years when he says he had a speaking telephone and 
wanted to make it known, never alluded to the subject. 

The same story is true of Mr. Wilson, the manager of the tele- 
graph of the Northern Central Road (brief \ 275.) Drawbaugh kept 
going to him from time to time and showing him his things, and 
talking alxnit electricity, and getting spare parts from the scrap-heap 
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in his electrical workshop from time to time, and yet never said one 
word on the subject of the telephone in all those years. 

The same is true of another intimate friend, Mr. Weaver, a 
patent solicitor of Ilarrisburg {brief, 220, 280). Mr. Weaver was 
a college-bred man. He was superintendent and principal of the 
public high school at Harrisburg, but became somewhat of an 
inventor and gave up teaching and took to making inventions, and 
learned to solicit patents in order to take out his own patents ; then 
he took out patents for other people, being the only patent solicitor 
in Harrisburg for many years. His soliciting business was not 
very extensive. He not only solicited patents for others, but being 
an ingenious and inventive man he assisted them to work up their 
inventions, and sometimes developed them and placed them before 
the public. He and Drawbaugh were intimate from as early a time 
as 1867 or 1868. They were iu the habit of meeting from time to 
time. When Drawbaugh came over to town he would go to Weav- 
er's house or office, and talk with him about mechanical subjects. 
He consulted his books. There is a letter in the case, of no impor- 
tance in itself, except as showing their relations to each other ; it is a 
piece of correspondence about studying up some scientific and me- 
chanical matter. Drawbaugh himself testified that he saw Mr. Weaver 
considerably, and from time to time got Mr. Weaver to look up the 
state of the art on various subjects for him. Mr. Weaver was there, 
a patent solicitor. It is perfectly certain that he would have known 
all about this telephone if there had been one there. He was 
peculiarly intimate with Drawbaugh in the year 1875. 

There was carried on during that year at Drawbaugh's shop the 
business of making a certain patented axle invented by Weaver's 
clients, carried on by a partnership called the Axle Company in this 
case, and Drawbaugh was their master mechanic, employed by them 
during the whole year to make their axles. They were engaged in 
an interference litigation in the Patent Office, and Mr. Weaver was 
their solicitor. In the course of that interference litigation he saw 
a good deal of all the parties who were engaged in Drawbaugh's 
shop at the time carrying on their business, and of Drawbaugh him- 
self. He took Drawbaugh's deposition in that case as an expert. 
Mr. Weaver went to the shop in March, 1876, to make an inventory 
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of all the property of the Axle Company, with an idea of buying it 
himself; he spent two days in that occupation in the shop ; and yet 
during all that time ho never heard one word of the existence of a 
speaking telephone there. The proof about him does not rest on his 
veracity, though it has not been attacked with any respectability. 
The proof does not rest on his veracity in the least. It rests on the 
fact that if Drawbaugh had his shop full of speaking telephones, and 
was trying to get somebody to take out a patent or a caveat, he cer- 
tainly would have applied to his intimate friend and patent solici- 
tor, and certainly an application would have gone forward at once. 
Now, we not only have got the fact that no application ever was made, 
but we have got from Drawbaugh's own testimony the statement 
that he never applied to Weaver on the subject. He was asked 
whom he did apply to ; he named various persons, and never hinted 
at Weaver as being a person to whom he had disclosed this inven- 
tion, or to whom he had applied to assist him in patenting it. Mr, 
Weaver was a man who charged twenty-live or thirty dollars for 
taking a patent. He had taken out several patents for Drawbaugh 
on other matters. He applied for patents for his electrical clock in 
1878. 

Mr. Weaver's statement particularly about that is, that while he 
was preparing the specification for the clock, about May, 1878, 
Drawbaugh being at his shop one day and telephones being very 
much talked of in the community at that time ; he said to Draw 
baugh, " If you had invented a telephone it would have been more 
profitable than a clock." And Drawbaugh said to him, in substance, 
— you will find the exact words in the brief (p. 221), and in the 
record (complts, i, 398), — " I thought some on the subject, and tried 
some on the subject, but I never could get any results, and have got 
nothing to show for it, but I am now inventing improvements in tele- 
phones." This was just when the newspapers said he was making a 
"new r kind " of telephone. Drawbaugh made a sketch of it on the 
back of one of his specifications for his clock, which sketch w r as 
produced and put into the case. The sketch looks like G. The 
particular thing he talked about — an amplifying lever — is a foolish 
thins:, and he never made it. The sketch is in Abstract, 35)1. 

But the most important part of Mr. Weaver's deposition, nay, one 
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of the most important parts of Drawbaugh's history, is the fact that 
being there at hand all those years, a patent solicitor, a friend of 
Drawbaugh (Drawbaugh's own deposition tells of these relations 
between them), nothing was mentioned to him about speaking tele- 
phones at all. 

When this controversy began, when the Bell Company went to 
Harrishurg to find out something about Drawbaugh's history be- 
yond what the newspapers stated, it was learned that Mr, Weaver 
knew something about the matter ; and the person who was sent 
there by the Bell Company applied to Mr. Weaver for some general 
information, and sent Mr. Weaver, I think, to the Registry of 
Deeds, to look up some deeds to fix some dates ; and sent him to 
sec three or four people of his own personal acquaintance to ascer- 
tain what they knew ; he was employed in that way, to that extent, 
for a few weeks before die suit xixis brought, and he was paid for it 
sixty dollars. That was the whole extent of his connection with the 
Bell Company. I don't think these gentlemen on the other side 
will say that employment disqualifies a witness, for witness after 
witness of theirs is proved in this case to have been actively em- 
ployed in going around the country hunting up testimony for them. 
Even their expert, Mr. Park Benjamin, their only expert in this case, 
was their regular professional solicitor and attorney at the Patent 
Office ; and they would hardly say that that disqualifies a man. 
Mr. Park Benjamin continued to be their attorney and patent soli- 
citor all through. It is undoubtedly a matter of observation if any- 
thing turns solely on a matter of veracity, but in the case of Mr. 
Weaver — 

Mr. Hill. You are mistaken. Mr. Benjamin was employed as 
solicitor of patents after he testified, not before. 

Mr. Storrow\ I don't know about that. That does not appear. 
I thought the dates were the other way. He was employed during 
the case, at any rate ; if not immediately before he testified, why, 
then immediately after. 

During Mr. Weaver's cross examination some very savage attacks 
were made on him, purely by questions. It was insinuated in ques- 
tions that when persons had come to him to take out patents he had 

studied their inventions and gone to work and made improvements 
i> 
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on them, and then patented the improvements ; and it was suggested 
that that was a very improper thing to do. In every case in which 
the question was put to him he either denied it and showed that it 
was not true, or else he explained what was done, and showed that 
he had done nothing hut what was proper. That is the way his 
cross examination left him in every case. Then, may it please your 
Honors, if there was one word of truth in those insinuations, why 
didn't they follow them up? They did not call a witness, or any- 
body of any kind, to attack Mr. Weaver. On the contrary, we 
called Witnesses ; we proved in every case, or almost every case, where 
he was charged with wrong-doing towards clients, we proved specifi- 
cally from the Patent Office records that those clients continued 
to employ him for years afterwards. In three cases we called 
the clients themselves, and thev said Mr. Weaver's conduct with 
them had l>een entirely proper, and they were entirely satisfied with 
him ; that he had made improvements at their desire, and they had 
bought them and had been very well satisfied with their bargain, 
and continued to employ him. The insinuations were put into ques- 
tions only. There was never an attempt made to prove them. They 
were all of them specifically disproved. 

There is one other piece of testimony. I will refer to it briefly, 
because I think Mr. Dickcrson will speak more of it. In the sum- 
mer of ltS7<5, August and September and along that time, Mr. Bell's 
telephone was much spoken of in the newspapers. One of the 
descriptions in the Scientific American described his Centennial tele- 
phone as made of two tin cans with a bladder over the end and an 
electro-magnet and armature to if In (he fall of 1876, Drawbaugh 
was living at Mcchanicsburg. He had sold his Kberly Mills house, 
and bought a new house three or four miles oir, in Mcchanicsburg, 
lived there for a year, and came over to his shop at Eberly's Mills 
apparently every day to work. He had a good deal to do with Mr. 
Shapley, the clock-maker, jeweller and watch-maker, in the town of 
Mcchanicsburg. (For all this about Mr. Shapley, see brief 9 pp. 
203, 498.) He was an old friend of his, so Drawbaugh testifies. 
He says that he knew that in that fall Mr. Shapley had about two 
thousand dollars lying idle in the bank, and was ready to invest it in 
some enterprise ; and Drawbaugh went for that $2,(XH), or such part 
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of it as he might be able to get. He proposed to Mr. Shapley to 
take an interest in one of his inventions, and exploit it, and pay the 
expenses of patenting it and going on with it. The invention which 
he carried to Mr. Shapley for that purpose was his clock, and he did not 
say one word of the telephone. Now Mr. Shapley's deposition is 
extremely interesting. He and his brother-in-law, Mr. Landis, 
went down to Mr. Drawbaugh's shop to see the clock about the 
middle of October, 1876, and Drawbaugh while they were there 
showed them this tin can, and nothing else. 

The Chief Justice. When was that? 

Mr. Storkow. This was October, 1876, seven months after the 
Bell patent, and after it had been published in all the newspapers. 

Drawbaugh showed them the tin can, and that was the only in- 
strument he showed them. He told them it was an instrument of 
vast importance, or was going to be. Not his particular instrument, 
but the telephone invention. But he never hinted that he was the ori- 
ginator of it. If his story is true, he had all these microphones, the 
Blake transmitter, and all these things, in his shop at that time. 
Mr. Bell's invention, which was making a great noise in the world, 
had talked at the Centennial a few sentences, feebly. These things, 
according to his story, were perfect talking instruments, as good as 
are in use to-day, if their story be true. Yet, to these gentlemen, 
whom he knew had two thousand dollars, and were disposed to in- 
vest in one of his electrical inventions, he pointed out that tin can as 
the thing he had, and never alluded to any of those things, or said a 
word about them. He offered them a clock to invest in, and never 
suggested that the telephone was his invention. They went on and 
made a contract with him about the clock, and they paid something 
on account, twenty dollars, and the clock was taken to Mechanics- 
burg and set up, and Mr. Shapley paid for setting it up there,, starts 
ing it, putting it to running. It is a matter of some expense, too, 
because it requires some very large sheets of copper and zinc to be 
buried in the ground to furiiish the current ; not a great expense, 
but thirty or forty dollars. Mr. Shapley paid all this, and it is more 
than it would have cost to patent D and E, or the Blake transmit^ 
ter H. Mr. Drawbaugh in all that time never once said to him that 
he had a speaking telephone, or was the originator of it. He never 
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onco hinted at such a claim ; and yet, he had these little magnetos, 
if his story be true, that he might have taken to Mr. Shapley\s shop, 
and astonished that community forty thousand times more than the 
clock did. He had these perfect microphones, which were two years 
ahead of the world, or eighteen months ahead of the world, if his 
statement be true ; and yet, not one word said about them. Now, 
may it please your Honors, that does not depend upon Mr. iShapley's 
veracity or memory. In 1876, Mr. Shapley called his attention to 
a telephone article in the Scientific American, and gave him the 
paper, and Drawbaugh kept it and produced it on cross examination, 
but even that did not stir him to make a claim. All that you can 
read out of Drawbaugh's oxen first deposition. We got all the main 
facts of this on Drawliaugh's cross examination. Afterwards, Mr. 
Shapley went on the stand and told the whole story, and connected 
the details together, but Drawbaugh never ventured to go back on 
the witness stand to contradict it. The whole story is told, with the 
references, in our brief, pp. 203, 498. 

I want to call your attention now a little to the character of some 
of the testimony for the defendants and the so-called ff recollections." 
Will your Honors turn to the Abstract of Proofs, page 44. 

Mr. Henry Bayler was the owner or part owner of a saw 
mill ; he was a partner in the firm of Lee & Bayler, who owned a 
saw mill about two miles from Drawbaugh 's shop. He became a 
partner in April, 1873. His partnership was dissolved in April, 
1877, wound up some time afterwards, but not for some time after- 
wards. He became acquainted with Drawbaugh about April, 1873, 
from having Drawbaugh come there to repair the engine and ma- 
chinery of the saw mill. Drawbaugh had been in the habit of repair- 
ing them for previous firms and previous owners. He went there in 
the first half of the year, between April and July, 1873, to make 
repairs, after Mr. Bayler came in as partner. Mr. Bayler says that 
during thnt time, as he thinks, Mr. Drawbaugh said to him one day, 
that he had something at his shop that he would like to show him. Mr. 
Bayler went up there, and he thinks it was about the first of July or 
last of June, 1873. He says it was just as Drawbaugh was finish- 
ing the work he was doing on the engine ; and some accounts show 
that the last work on the engine was done in June, 1873. He says 
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that being there, Drawbaugh showed him the tumbler F and the tin 
can B, and that he put one of them to his ear and heard through it 
everything that Drawbaugh said into the other, perfectly well, 
plainly, and he turned to hiin and said, " Why, Dan, this is a talk- 
ing telegraph." And Drawbaugh said, "Yes." Said he, "Why 
don't you patent it?" "I would," said Drawbaugh, w but I am too 
poor; I cannot raise the money. Won't you furnish me the money?" 
Then he says he thought of doing it, but finally concluded that his 
own business arrangements were such that he could not furnish it. 
Drawbaugh says, ff It is impossible for me to raise the money." 
Then they asked him about Drawbaugh's poverty, and he said Draw- 
baugh was terribly poor, dreadfully poor, and of course he was too 
poor to patent it ; that he understood that, at times, Drawbaugh at 
night did not know where his family's breakfast was to come from in 
the morning. Drawbaugh, he said, did work for his firm repairing 
their engine, and from time to time bought lumber of them, and 
always wanted to be paid for the work he did in cash, promptly, as 
soon as it was done, and have the lumber put on credit. He was so 
poor as that ; he could not let even a good creditor, a perfectly sol- 
vent man, stay a few days without paying him promptly. So Draw- 
baugh w r as too poor to caveat the invention or to get a patent or 
anything else. 

May it please your Honors, that very week the Faucet Company 
sold out their business, and Drawbaugh was to have a dividend from 
it, and within two weeks, on July 16, Drawbaugh got $425 in cash 
from the dividends of the Faucet Company, winding up its affairs. And 
what did he do with it? Patent a telephone? Not a bit. Like a 
prudent man, with a head clear from any such entanglements, he 
went and paid off a three-hundred-dollar bottom mortgage on his 
house. He had a twenty-three-hundred-dollar house, and there was 
a mortgage for $300 — a judgment lien (the way mortgages are gen- 
erally given in Pennsylvania). He had owned the house six years 
then, and it was a lien on it before he bought it. The best use he 
thought he could make of the $425 got just at that time, was to go 
and pay off this bottom mortgage, and relieve his house to that 
extent. 

The Chief Justice. That was in what year? 
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Mr. Storrow. That was July, 1873. 

Mr. Bayler testifies that he heard talking perfectly well through 
those instruments — the tumbler F and tin can B. I think your 
Honors know that that is impossible. He testifies to more than that. 
He had no way of fixing the date except by his purely arbitrary 
association or memory ; that was about the time Drawbaugh was 
finishing the work on their engine. But unconsciously he fixed the 
date. I ask your Honors to look at his testimony on page 46 of the 
Abstract : 

u Q. 9. State where the machine was that be was talking into and where 
the one was that you were listening at during that conversation." 

" Ans. The machine was on a table in his work-room or office, on some- 
what of a raised shelf, the wire passing out of that through another room and 
into the third one, as it were." 

The transmitter in one room ; the wire passing out of that through 
an intervening one and into a third one, " as it were." 

If your Honors will turn to pages 887 and 888 of our Abstract. 
Turn first to page 888, if you please. That is the condition of the 
partitions in his shop at a given period. One of those rooms, the 
little room, the one toward the lower part of the page, is Draw- 
baugh's workshop his private shop, — sometimes they called it his 
" office," where he kept the little things that he had ; and the other 
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one was another little room that he worked in, where he had a car- 
penter's bench to do some of his carpenter work. Now you see that 
the description of Mr. Bayler exactly agrees with that. He says : 
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" The machine was on a table in his workroom or office on somewhat of a 
raised shelf, the wire passing out of that through another room and into a third 
one, as it were." 

In that way there were two partitions between the transmitter and 
receiver. I want to turn back there to the sketch on the previous 
page, to show you that no such arrangement then existed, page 887. 




Partitions before 1875. 

A man who had a transmitter in one of those rooms and a receiver 
in another, would run the connecting wire, of course, directly through 
the intervening partition, and would have only one partition between 
them. He would not take the trouble to run the wire out into the 
other room and back again ; there is no advantage in that. The 
reason for putting them apart is not to get more wire, but to get 
more distance and more partitions, in order to cut off the sound of 
the voice through the air. I do not think there are four persons in 
this room who, with only one partition intervening, can tell whether 
they hear through a telephone with one ear, or directly through the 
air with the other. The sound through the air is the loudest. Nor 
would a man w r ho had a transmitter in one room and a receiver in 
the other, and was talking of that arrangement, — for it would be the 
position of the instruments that he would notice, — describe it as a 
wire passing out of the room through another owe into a third one. 
But the description exactly fits the diagram on page 888, the one 
first given. Now it is proved by Drawbaugh himself (as well as by 
many others) that the condition of partitions shown on page 888 did 
not exist until March, 1875, nearly two years after the time Bayler 
says he went there. The Axle Company that began business in 1875 
put up those partitions and the outside steps. Bayler lived in the 
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neighborhood, so that he might have been there any time up to 1877 ; 
and that condition of partitions existed from the spring of 1875 to 
the spring of 1878. 

Mr. Justice Harlan. Do you mean there was no second story 
at all ? 

Mr. Storrow. There was a second story to the building all the 
time. Both these diagrams are of the second story. This is the 
way the partitions were changed. The partitions were changed in 
that way from time to time in the second story. The lower story 
was all one large room, and never was changed. All Drawbaugh's 
work was up in this second story ; that is where he kept his things ; 
so it was not at all when Baylor said, but at some unknown time 
between the spring of 1875 and the fall of 1877 that he was there and 
saw the tin can as the best Drawbaugh then had to show. 

I come to another thing in regard to Bayler. You have heard 
wiiat I told you that he testified about Drawbaugh's poverty ; 
that Drawbaugh was always paid in cash for work that he did for 
the firm, and wanted the lumber to be put on credit. We after- 
wards got the accounts between them, and put them in on Draw- 
baugh's cross examination. That firm never paid him one cent of 
money ; not one cent. He took his pay in lumber, and did not take 
it promptly as soon as the work was done. At the very time that 
Bayler alleges he was up there (last of June, 1873), and Drawbaugh 
could not find fifteen dollars to caveat the invention, that firm owed 
him thirty or forty dollars for work that he had done, and they never 
paid him a cent of money for it; not because they were not solvent, but 
because he let the money stand. He got lumber from them as he 
wanted, and he did work for them as they wauted, and a running 
account ran along between them until the firm dissolved in 1877, and 
they then owed him sixty dollars. So that whole atopy which DRAW- 
BAUGH put Bayler on the stand to tell is disproved by Drawbaugh's own 
accounts, in his own handwriting, which we put in on his cross examination. 

That is not all the story. A controversy arose between Draw- 
baugh and the person who took the assets and settled up Bayler's 
firm. (The firm was solvent; there was a quarrel between the 
partners.) Drawbaugh finally got some lumber from the concern in 
1877, and they sued him and set up a lien on the building — not his 
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house but another building owned by some one else — in which that 
lumber was used. A controversy arose out of that, and in that con- 
troversy Drawbaugh filed an affidavit stating the story of the money 
relations between them, just as I have told you, showing the accounts 
and showing that there was always money due from them to him, and 
that there was sixty dollars due when the firm dissolved and wound 
up its business. That we have got in Drawbaugh 9 s own affidavit, and 
that affidavit, which is put into the case on his cross examination, was 
made only fifteen months before this Bayler was put on die stand to 
testify. What are you going to believe of this pitiful story of poverty 
told by Bayler, — told almost by Drawbaugh, for he put Bayler on the 
stand to tell it, — when the accounts disprove every word of it, and 
when Drawbaugh had told the true story in an affidavit only fifteen 
months before? What are you going to trust to that sort of wit- 
ness and that sort of a case ? Judge Wallace said that the case was 
prepared by Drawbaugh getting people to swear to what he knew 
was falsehood. This whole Bayler story is in our brief, pp. 354, 
401, and abstract, 47. 

There is another story of poverty that is equally bad and false. 
One Jacob Reneker (brief, 352; abstract, 73) was called as a wit- 
ness, and he testified that Drawbaugh was poor, and that at one 
time Drawbaugh owed him some money, and he was a long time in 
getting it. "How did he come to owe you the money?" "Why," 
said Mr. Reneker, "he came to me one day in the field when I was 
ploughing and said he wanted twenty dollars, and I pulled it out of 
my pocket and lent it to him — and I was quite a while getting it 
back." That does not prove poverty. It proves that his neighbors 
were perfectly ready to leud him twenty dollars, and it only took 
fifteen dollars to pay for a caveat. That is not all. Reneker says 
that Drawbaugh sold him some household furniture, a secretary and 
I think a bedstead, and he took his pay in provisions; he had no 
provisions for his family, and it was the only way he could get them. 
Then Drawbaugh was put on the witness stand, and he says yes, he 
must have traded those for provisions, because he could get them no 
other way, and he wanted food very badly for his family. It turns 
out that at that time Drawbaugh was moving from one house to 

D 
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another, and it took eighteen horses to haul his household furniture ; 
he had two secretaries ; he had made one himself, and had after- 
wards bought a new and better one ; and the one he had made 
himself he had sent to his shop to store along with some bedsteads, 
because he did not want two, and he sold it to Rencker, as a part of 
his superfluous furniture. That is placed before the Court, and 
dressed up as a story that this man was poor and bad to sell his house- 
hold furniture to get food for his children, when it turns out that 
he had more than his house could hold, and two articles of one kind, 
and he didn't want but one, and he was selling off the superfluity. 

The story of Fettrow is of the same character. Fettrow was the 
blacksmith of the village ; he lived in half of Drawbaugh's house ; 
hired it from him. He lived in that house from the beginning 
of 1868, when Drawbaugh bought, until the spring of 1876, when 
Drawbaugh sold the whole property to him. He lived there as 
Dra wba ugh \s tenant and paid him $110 per year, and paid it promptly. 
His story about telephones is that the first conversation he ever 
exchanged with Drawbaugh on the subject, the first time he over 
saw a telephone, the first time Drawlmugh ever hinted at the sub- 
ject to him, was in the spring of 1875. He has no way of fixing 
the time except by saying he was down at the shop doing some little 
job of blacksmithing, and he thinks that was the time. That is the 
story of the only mechanic of the village, who was constantly work- 
ing with Drawbaugh ; for he says they exchanged work ; he did 
blacksmith work for Drawbaugh, and Drawbaugh did machine shop 
work for him. That is the story of the only mechanic in the 
village, the man who lived under Drawbaugh's roof in all those 
years : that it was eight years after Drawbaugh had a speaking tele- 
phone before he ever saw one, or Drawbaugh ever mentioned the 
subject. Drawbaugh puts him on the stand to tell that story. 
You are expected to watch that fact that the earliest time Fettrow 
fancies he knew of it was 1875, with the story that everybody all 
over the country knew of it eight years before. The fact is, the 
better the witness the less he knows. Fettrow, of course, has no 
ground for fixing that date. 

Fettrow says that Drawbaugh was very poor, and that his rent 
was always taken up in advance; that Mrs. Drawbaugh — some- 
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times Drawba ugh, but more often Mrs. Drawbaugh — would come 
to him and ask for a little money to support the family with, because 
Drawbaugh was working at the shop experimenting with one thing 
and another. He says that he advanced them money from time to 
time ; and he says that quite often, at the end of the year, he would 
have overpaid Drawbaugh ; that Drawbaugh was very poor ; that he 
used to get money from him to buy provisions to get along. Well, 
Mr. Fettrow put in his accounts, and they show that story to be 
absolutely untrue. There was not a year when there was not due 
at the end of it, twenty-five or thirty or sixty dollars, right straight 
through all those seven years. Drawbaugh is asking you to believe 
a falsehood. 

But that is not all. Here was his neighbor, his friend, hiring a 
house from him, living under the same roof, perfectly ready to ad- 
vance him the rent at any time; and he could at any time during 
those seven years have gone to Fettrow and got twenty-five or 
thirty dollars, — for there was not a time when there was not as much 
as that due, — if he had been anxious to get that money to patent a 
telephone. Fettrow's accounts come out a little more curiously. 
The advances were not made for provisions or anything to support 
the family ; they were (except not over $50 or $60 in the eight 
years) for blacksmithing work which Fettrow did for Drawbaugh's 
customers and charged to Drawbaugh, and which of course Draw- 
baugh got paid for by his customers. 

Drawbaugh has another story of poverty. He received, as I told 
your Honors, five thousand dollars from the faucet people between 
the spring of 1867 and 1870, and he undertook to account for the 
money, and he went into a lot of details ; that he paid ten dollars of 
it here and twenty dollars there, and so on. Finding all that would 
not add up enough, he said, w I think I paid about a thousand 
dollars in old debts." That was his general statement. We cross- 
examined him: "What were the old debts?" "I don't know." 
"What kind of debts?" "They were store debts that I contracted 
for necessaries." Well, it struck us as a very extraordinary thirg 
that a man in abject poverty would be allowed, at a village store, to 
run up a bill of a thousand dollars. It was not possible, of course. 
We pressed him to name some of these old debts which he had to 
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discharge out of his receipts of 1867. Finally he said he could 
name two. One was to Natcher, the miller, and one was to " Gray- 
bill <ii Zacharias " for coal that he bought. Then we called Natcher, 
the miller, and his books ; and it turned out that Natcher, the miller, 
did not come to that part of the country until more than a year after 
Drawbaugh got this money. So Natcher's was not one of the old 
debts. The largest amount that he ever owed to Natcher, the 
miller, was eight dollars, and he paid five of that in work, and three 
in cash. Then we got the partnership articles of * Graybill & Zaeha- 
rias," and that firm did not exist until after the time when Draw- 
baugh said he paid part of this thousand dollars to them for an old 
debt. 

They called a man named Taylor, and he said he was under the 
impression (he had not any accounts to show) that Drawbaugh paid 
him about two hundred and fifty dollars about that time for some old 
debts. Then they asked Drawbaugh, " Was not that part of the 
money that you paid Taylor? " And he said, " I don't know ; it may- 
be ; I don't remember." There he is left. He undertook to account 
for the thousand dollars, and every statement that he makes is 
absurdly false. His labored and elaborately prepared attempt to 
make this Court believe what he did with his money (it is no matter 
what he did with it, for he could have got a patent fee out of it) is 
a tissue of reckless falsehoods. This subject is stated somewhat in 
detail, with the references, mbn'ef, 333— 3<>l.* 



* Judge Wallace said in his opinion (Drfucbutiyh, Overland proofs, p. 20 
following p. 7C>4): 



" *"■«**• - -"•/ r» - ~ .-? »..«•!. it was ills 

poverty which prevented hitn from caveating or patenting his invention. He 
was not led to the assertion inadvertently. Those with whom he is associated 
in the defence; understood fully, and so did he, that the. fact that a professional 
inventor and patentee did not go to the Patent Oiliee to secure an invention 
like the telephone for ten years after it had been completed and demonstrated 
was almost conclusive against the theory that he had made the invent ion- and 
that unless this presumption could be parried, no Court would credit his storv 
The theory of constraining poverty was therefore formulated in the answer 
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They called in the early part of the case a witness by the name of 
D. W. Smith. He said he lived in Eberly's Mills two months, from 
about the middle of September to the middle of November, 1874, and 
that while he lived there he saw Drawbaugh making this instrument 
A, this one with the mouthpiece off at one side ; he was making it 
then. He saw the screws and parts lying around, and Drawbaugh 
was making it. His story is fully stated and exposed, brief, 429 ; 
abstract, 27, 495-7. 

The next witness they called was one Urias Nichols. He said 
that he went there and saw this thing, and Drawbaugh told him it 
was about sixty days old; that he had had the tin can and tumbler 
about three or four years. Drawbaugh put him on the stand to tell 
this story. When did he go there? He said he went there the 
middle of January, 1875. That titted in with Smith, and created a 
sense of corrol)oration. How did he fix the date? Well, he was 
a farmer; he lived eight or ten miles from Harrisburg, and was in 
the habit of going backwards and forwards to bring his produce to 
market, and at this particular time he had gone by way of Eberly's 
Mills in order to go to Hake's lime kiln near by, to buy some lime ; 
and he had got an entry at home that he had received that lime on 
the 18th of January, 1875. He had forgotten to bring the entry 
with him, but he had looked at it the day before he testified. 
That fixed it in his mind firmly, so he said, that it was a few days 
before the 18th of January, 1875, that he had gone there, and it was 
the only time he had ever been to that shop ; he had never been 
there but once, but Drawbaugh told him at that visit that this A 
was sixty days old, and he had had the tumbler and tin can three 
or four years. 

Mr. Nichols seemed like a very good witness. He was an old 
soldier; had lost an arm in the war; he had been in the Signal Ser- 
vice ; had been assistant keeper of a lighthouse ; and he seemed far 
above the ordinary run of their witnesses. We cross-examined him 
and asked what he went there for, and what particularly led him to 
go to the shop. He said he went there to see Drawbaugh's elec- 

elaborately fortified by witnesses, and testified to by Drawbaugh. It is over- 
thrown by a few plain, indisputable facts, and Drawbaugh's veracity falls with 
it." 
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trie clock. What led him to go there to see the clock? He had 
read accounts of it in the Harrisburg newspaper, and he told us 
what the newspaper said about it. So we produced the newspapers, 
and the first account of that sort, the first allusion to the clock in 
the Harrisburg papers, the first description of it anywhere, was in 
the spring of 1878, two years after the Bell patent, instead of one 
year before. The witness said he went there, and Drawbaugh said 
to him, " This, A, is sixty days old" ; and Drawbaugh put him on the 
witness stand to tell that. When we came to find out what sent him 
there, it was reading about the electric clock in the newspapers; and 
he never went there but once, and the descriptions of the electric 
clock was not in the newspapers until the spring of 1878. So A 
was sixty days old then. I believe that is true. 

We did not stop there. We went about the lime-kiln business. 
We called Kintz, the man who burned the lime at that kiln, and did 
the selling and kept the books for many years up to April, 1876 (after 
the date of the Bell patent), and proved by him that Nichols never 
bought any lime of him, not a pound ; if he ever bought any there 
it was after 1876. Later in the case it appeared that after this tes- 
timony, and some more that I will speak of presently, had been put 
in, the defendants sent for Nichols, who I think had moved out of 
that part of the country, and brought him there and confronted him 
with the lime burner; and they looked at each other, and each of 
them said, " No, we never saw each other. There is some mistake 
about it." 

Then I asked Nichols, on cross examination, " Did you tell any- 
thing al>out what you saw in Drawbaugh's shop?" tr Yes," he says, 
"I told Colonel Maish at York, who had been my attorney and 
counsel. I told him about the clock." Colonel Maish had been two 
terms in Congress^ he has now just been re-elected to another term. 
We sent to York to inquire if he knew anything about it. He remem- 
bered it perfectly well. He knew Nichols ; he was his client. He 
remembered perfectly well that Nichols had told him about Draw- 
baugh having a clock and a telephone. When was it? It was a 
year after he had talked through the Bell telephone in Washington 
with Mr. Robeson and Mr. Blaine at Mr. Painter's house. That is 
where Mr. Nichols is left. 
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I am going to give you some more illustrations of the character of 
that testimony. What are you going to make of Nichols's statement? 
Drawbaugh put him on the stand to swear that at that visit, thus 
fixed to be not earlier than January, 1878, that thing A was sixty days 
old. Drawbaugh put him on the stand to swear to that fact; and 
when you come to find that his visit was in the spring of 1878, what 
are you going to do with that fact? 

There is another man by the name of Samuel Nichols, a different 
Nichols (brief, 384 ; Abstract, 89). He says that he went to Draw- 
baugh's shop and talked through the telephone. He says, W I went 
with my son-in-law Sam Bruce, and we talked through the telephone, 
and I heard all that was said." On cross examination he said he 
only heard two words. He says they used the tumbler and the 
tin can. He heard two words, and "my son-in-law Sam Bruce" 
heard two words and that was all. "When was that?" "It was 
in 1869, I know, because I lived at that time in such a village and 
such a house, about a mile from Drawbaugh's. I have lived in the 
neighborhood ever since. I had just moved to such a house, and 
therefore I know that was about the time." By and by we went to 
look up his history. He says he went there with " my son-in-law 
Sam Bruce." Sam Bruce did not marry his daughter until June, 1876 ; 
and Sam Bruco's first wife did not die until 1875 ; and Sam Bruce 
did not know that family, any more than as people living in the 
same county, until he went courting Miss Nichols, after the Bell 
patent, about three months before he married her.* 

Mr. Henry B. Musser, a farmer, says that he went to Draw- 
baugh's shop (brief, 424; Abstract, 87). Two visits certainly he 



♦The favorite way in which the defendants attempt to fix a date about Draw- 
baugh's telephone is, by fixing the date of a totally disconnected event. A 
man is led to swear that he saw it during the first year he lived in a certain 
house, and then he produces hi3 deed or his lease. The connection is purely 
one of memory, and therefore cannot corroborate memory. It is the most 
delusive kind of testimony. Village gossip (or personal vanity) leads the 
man to fancy he remembers as much as others say they do. He knows 
that in a certain year he lived in a certain house. After he has been talked to 
once or twice, the two ideas get an association in his mind, and soon he 
believes that the date is proved, and then he will swear to it. Some very ludi- 
crous examples of this are given in the brief, pp. 373, 126. 



136 SAMPLES OF THE DEFENDANTS' w RECOLLECTIONS." 

remembers. He has lived near there ever since. He has been, or 
at least may well have been there at later times. He remembers 
two visits specifically. He went there in June, 1874, to get his 
mowing machine repaired ; and he went there in June, 1876, again 
to get his mowing machine repaired. He fixes the date of repair- 
ing his mowing machine by producing his farm book, which had 
those two dates. He is sure that he was there at no time between 
those two dates. He says that at the first of his two visits he saw 
the tumbler and tin can, and talked to them. 

At the later of his two visits he saw D and E, or one of them. His 
first visit, he says, was in Juno, 1874 ; his second visit was in June, 
1876. There is no doubt of the fact of those visits ; what he saw is 
another question. He says that the first time that he saw any telephone 
there, what he saw was the tumbler and tin can. Can we surely 
fix when that was? We asked him some questions about what else 
he saw at the visit when he saw them ; and we asked him, as we 
had the other men, to describe the partition and how the rooms were 
arranged, and he did it. If your Honors will look at the Abstract 
of Proof 8, p. 89, there is the drawing that he made on the witness 
stand, or a reduction of it ; the two rooms in the two corners, an 
entry about six feet wide between them, with a staircase outside. 
That is the condition of things when he first saw F and B, of which 
he is very sure — the tumbler and the tin can. He talked through 
them. He says this was in 1874. Now, neither those partitions nor 
the stairway outside existed until the spring of 1875 ; they 
remained until the spring of 1878. It is perfectly certain, there- 
fore, that it was not at his first visit that he saw those things. His 
next visit, he is sure, was in 1876. If the best that he could 
see there in 1876 — and it may have been very much later; when 
once his power to fix dates is gone, there is no telling how much 
later it might have been ; he could not physically have seen those 
tilings before 1876 — if the best he could see in the summer of 1876 
was the tumbler and tin can, why, that disposes of all these alleged 
instruments, — D and E, the little magnetos and the microphones; 
because what Drawbaugh showed him were not shown as curiosities 
of the past ; they talked through them ; that is the story. 

But that is not all. He was asked to describe the clocks that he 
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saw there. He says that when he saw the tumbler and tin can he 
saw a number of electric clocks, and he describes them ; and he 
describes clocks which did not exist until the latter part of 1877, or 
after midsummer, 1877 ; so that it is perfectly certain, from his de- 
scription of the clocks which he saw at his first visit, and from his 
description and the drawing made by him on the witness stand of the 
arrangement of the partition, — if you are to take that man's testi- 
mony for anything at all, — it proves that what he saw was eighteen 
months after the Bell patent, instead of before. 

Carl {Abstract, 50) is another man who got into the same trouble. 
He described going there about 1870 and seeing the tumbler and tin 
can. He says that he did not talk through them, but he saw them ; 
I am not sure whether he talked or not. On cross examination he 
was asked to describe the clocks that he saw, and he elaborately and 
carefully described clocks that did not exist until the summer of 
1877, and said that Drawbaugh told him they were new, he had just 
made them; he made them himself; and they ran without springs 
or weights, but with a battery from the earth. 

Mrs. Darr is another excellent example {Abstract, 618). Mrs. Darr 
was called to contradict her husband, and to prove that she knew of 
the electric speaking telephone at Drawbaugh's shop in 1869. She 
lived at this village, and moved away from there in 1869 or the begin- 
ning of 1870, and never had gone there since. Her whole knowledge, 
therefore, must have stopped then ; and if she remembered anything it 
must have been what she had learned up to that time. That was the 
argument which made her appear to be a good witness. She testi- 
fied that the Drawbaugh talking machine was the common subject 
of conversation at her house and in the village at that time. We 
asked her what else she knew of Drawbaugh ? She said she knew 
of the electric clock. And what did she know about the electric 
clock while she lived there ? Why, it was taken to Harrisburg to be 
exhibited. She remembered all about it. And that event did not 
happen until 1878, two years after the Bell patent and eight years 
after she left that town. 

There is another man, Decker (brief, 425; Abstract, 251). 
Decker lived a few miles from Drawbaugh's shop, and was there from 
time to time ; and he testified that he went there in 1873, and again 
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in 1874, and again, I think, in 1875, and again in 1877. He remem- 
bers lots of talking machines. He was a little two liberal of them. 
He says he saw them " setting around on benches and shelves." He 
says perhaps they were not all talking machines, but there were a 
good many of them. Each time ho went there he saw a better one 
and talked through them, and remembers all that was said, and tells 
you all about it. He knows how he came to go there. He had read 
an account of a wonderful clock exhibited at Harrisburg — not 
Drawbaugh's, but another one known as the Hazelton clock. It had 
figures that came out at the quarter hours. He had read of that in 
the newspapers, and about two week after that he said he thought he 
would like to go over and see Drawbaugh's clock ; and he remem- 
bers going over across the fields. It was very hot weather. Unfor- 
tunately for his credit, the Hazelton clock was exhibited in a later 
year, and on the first week of January. 

The Chief Justice. Exhibited when? 

Mr. Storrow. In the first week of January ; not in hot summer 
weather, but in a later year. It was exhibited in January, 1878 ; 
after the Bell patent. 

Then he says that he remembers what was said to the machine. 
Drawbaugh talked, and he listened, and Drawbaugh said, " How are 
you?" "How is my old friend, Jake May, your neighbor? I 
understand he has had an increase in his family lately ; I hope they 
are all doing well." "I think they are," replied Decker. So we 
inquired of Jacob May when that blessing arrived, and it was the 
year after the Bell patent, and not the year l>eforc. He was put on 
the witness stand, and testified to the date. There is a good deal 
else in Decker's deposition which makes him thoroughly untrust 
worthy. 

Another deposition of that sort is that of George Drawbaugh, a 
nephew of the claimant {brief \ 375 ; Abstract, 199). George Draw- 
baugh testified that he first knew of the speaking telephone at a time 
when he was painting a certain wagon at his uncle Daniel Draw- 
baugh's. His uncle Daniel and a man named Sadler became partners 
in the business of manufacturing and selling hydraulic rams. Draw- 
baugh was to manufacture them, and Sadler was to take them 
around the country and sell them to farmers ; and to do that they 
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bought a second-haud wagon, and had George Drawbaugh, Daniel's 
nephew, who was a wheelwright, fit it up and put a new top to it, 
and improve the running gear ; then it was taken to Daniel Draw- 
baugh to paint, because Daniel was a skilful painter. He was to 
stripe it and paint a picture of a hydraulic ram on the side. He 
did that, and while doing that George Drawbaugh says that then for 
the first time he saw his uncle's talking machine. He says that 
he saw the tumbler and tin can, and that he talked through them, 
or tried to, and they got a few words, but not much. 

When was that wagon painted ? He says he cannot remember, 
but he can fix the date. Ho bought the lumber of Mr. Lee, the 
planing-mill man, who was about two miles from Drawbaugh's shop ; 
so they produced Mr. Lee, and Mr. Lee has got a charge against 
George Drawbaugh for some lumber in the spring of 1870 ; that is 
the only charge he has got. He says he don't know whether it is 
for a wagon or not ; but that is the only charge he has ; and George 
swears that he got the wagon materials there, and that seems to fix 
it according to the defendants' mode of fixing dates. 

Later in the case we called a witness, Joseph Ditlow. He lived 
in the West. He was at Drawbaugh's shop, he says, a good deal in 
the early years, and never heard anything about any telephone. The 
first that he ever heard of there being a speaking telephone there 
was when George Drawbaugh told him that he had been down to 
his uncle's shop talking through a wire. George Drawbaugh told 
him this at Fry's grocery store in the spring of 1877, a year after 
the Bell patent. Fry did not have the store until after the Bell 
patent. So Ditlow was a good witness for us, and we called him. 
Then Drawbaugh brought Ditlow back on the stand to say that it 
was all wrong ; that it was indeed from George Drawbaugh that he 
first heard it and in the grocery shop of the village, but that it was 
in the spring of 1870 and not the spring of 1877. His memory 
was not good about it, but he was rather convinced by what 
others had told him (so ho testified) that it was the spring of 1870. 
That was bad for us. They proceeded to make it worse for us. 
They sent to Indiana, where Joseph Ditlow lived ; he moved to In- 
diana in the spring of 1870. They brought witness after witness 
from the West to say that in that particular year — and they were so 
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situated, from living with him, that they could not be mistaken as to 
the year — that Joseph Ditlow, in the West, in that particular year, 
1870, told them that a man in the town that he came from had a 
talking machine that would talk over a wire by electricity. That 
was pretty strong corroboration. They brought half a dozen such 
witnesses. See how the story hangs together. George Drawbaugh 
does not remember the year exactly, but he fixes it by the wagon, 
and he fixes the wagon by the lumber, some lumber which he says was 
that lumber which was bought in the spring of 1870. Joseph Ditlow 
moved West in 1870, and he must have known this before he went 
West, because as soon as he got out there he was telling it to people 
in 1870. And they prove that it would not have been any later 
year, because of the situation of those Western witnesses. 

By and by we came across the business papers of Sadler & Draw- 
baugh, the firm that had the wagon, and that firm did not exitt until 
a year afterwards ; it did not exist until 1871. They built up all 
this structure, that George Drawbaugh had learned it in 1870 and 
had told it to Joseph Ditlow, who left town in 1870, and Joseph Dit- 
low had told it to people out West who saw him in 1870 and could 
not have seen him in any later year, and they fix it by the date of 
the wagon which had the ram on it. And now that partnership was 
not formed until 1871. We got their papers and put them in proof 
in the case, and nobody contradicted that.* 

There is another witness, George May {brief 474). It would be 
wrong to say that he is the stupidest witness in the case, but he is 
within a very few of it. He is a neighbor of Daniel Drawbaugh, and 
lived in the next house. I think it appears that he married the 
daughter of Fettrow, the blacksmith, and lived at one time under the 
same roof with Drawbaugh. He lived there during all this suit, and 
in the fourth year of the suit and in almost the last month, among 

* " Wood vs. Cleveland Boiling Mill Co., by Fish. 550, Swayne, J. Their 
imagination is wrought upon by the influences to which their mindsare sub- 
jected, and beguiles their memory." 

Therefore, continued the Court, " When the defence is made, it is the duty 
of courts and juries to give it effect. But such testimony should be weighed 
with care, and the defence allowed to prevail only where the evidence is such 
as to leave no room for a reasonable doubt upon the suliject." 
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the very last witnesses, George May is produced to swear to D and 
E. There was a pretty strong need for a witness about D and E. 
We had shown by the New York tqsts that those were the first in- 
struments that could be relied on to defeat the patent. The earlier 
instruments not only were not speaking telephones, but they spoiled 
all the witnesses who swore to them. D and E were the first good 
enough to defeat the patent. They had called four hundred witnesses, 
and they had only got six men who pretended to have talked through 
those instruments before the date of the Bell patent. This man 
Decker that I told you of was one of them, and you see what beau- 
tiful testimony his was, and how much it gave to rest the case on. 
He was the ono sixth of what they had to rest the whole case on. 
That is what their witnesses dwindle down to. They called George 
May at the end of the case. George May said that he remembered 
all about it ; that he went to Drawbaugh's shop in 1875, and he talked 
through them and knew all about it, and he remembered the date, 
because Drawbaugh sharpened a razor for him at that time, and he 
was perfectly sure it was the spring of 1875. There could not have 
been a more important witness in the case, — if you will believe him. 
This, he said, was the spring of 1875, the year before the Bell patent. 
He was a very important witness if his story was true, because there 
are so few witnesses to D and E. 

Why didn't they call him in the first year of the suit? Why did 
they wait until the fourth year of the case to call this man? The 
village was full of gossip of this case. It was to make its fortune 
out of this case if Drawbaugh could succeed ; they had been talking 
about it and about very little else for four years. It turned out that 
in the very first year of the case Drawbaugh came to this man and 
asked him if he could not remember ; and he could not. It was not 
until the fourth year of the case that he could remember what he 
testified to. 

Drawbaugh came to him in a very curious way. You will re- 
member that testimony that I read to you from Drawbaugh yester- 
day, that he could not remember the year when these two magnetos D 
and E were made, nor the date of them. It turns out from George 
May's testimony that in the first year of the case, within a few 
weeks from the time when Drawbaugh testifies that he did not 
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know even in what year they were made, he went to May and 
said, "George, don't you mind my showing you these things in 
March, 1875 ? " He said on the witness stand, " I don't know even 
the year," but he goes to this ignorant country idiot and says, 
"George, don't you remember my showing you these things in 
March, 1875?" George could not remember it then; but three 
years and a half later, when the whole country had been talking 
these things over, George came on the stand and remembered it per- 
fectly, and fixed the date by saying that Drawbaugh sharpened a 
razor for him that spring. 

When you come to read the brief or the Abstract of Proofs, you 
will find witness after witness going down that way. 

I have not told you the whole about George May. We asked him 
what else he saw when he saw this thing in March, 1875. He said, 
"I saw some telephones." "What werothey?" He pointed out 
that, H, the Blake transmitter. At the same time that he saw D and 
E in March, 1875, he saw H. Now their own story is that H was not 
made before midsummer, 1876. What are you going to do with 
George May? He is a fellow who is stuffed with the story, and he 
talks all at random. He don't know what is true and what is not. 
The thing had been talked over and over in the grocery store of the 
village, and he did not remember what he had heard two years before, 
and what he had heard or seen ten years before. But what will you 
do with Drawbaugh, who got him to tell this story? 

1 want now to call your attention briefly to one part of the testi- 
mony about these instruments D and E, and Mr. Dickerson, I hope, 
will speak of the rest of it. There are seven witnesses out of four 
hundred, only seven, who pretend ever to have heard speech 
through those, yet the case must turn on them. One of them is 
Decker, whom I told you of; another of them is this man, May. 
Another one is Simmons, and a curious witness he is. He was called 
at the very last month of the case. He was a workman in Draw- 
bau^h's shop in Eberly's Mills during nearly the whole of this case. 
They put him on to swear to these instruments, D and E, when they 
were in grievous need of a few witnesses, in the very hist month of 
the case ; and we asked him some questions calculated to find out 
why he had not been called before. " Why," he said, " I never told 
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Drawbaugh or his counsel or any human being that I talked through 
those things, until this morning when I went on the witness stand." 
For three years during the case he had worked in Drawbaugh's shop, 
and talked over that case, of course, day after day — all the time ; 
and he comes on at the last stage and says, " I just remembered this 
morning, for the first time, and told somebody this morning that I 
knew all about those things in 1875. " There is more to discredit 
him. For Simmons, see brief, 437.* 

There are one or two other witnesses who say that they talked 
through something, which they think may have been D and E, or may 
have been something else. I am not going through those. You 
will find it all in the brief. These witnesses profess to remember, as 
Mr. Dickinson told you the other day, as they naturally would, this 
instrument by the curious curled magnet. They speak of it and 
recognize the instrument by the curled magnet on the back (p. 22, 
supra). That is the permanent magnet. It is a thing that naturally 
would be supposed to attract a man's attention. They invariably 
come on the witness stand and say they recognize the thing by the 
curled magnet. You cannot see any curled magnet there in E, how- 
ever. Drawbaugh's testimony is that this D had a cover on it, like E f 
and that after a time the cover got broken off; but so long as the 
cover was on nobody ever saw the curled magnet. You observed 
the other day that Mr. Jacobs undertook to get that cover off, and could 
not get it off. I don't mean that it cannot possibly be got off. You 
have got to take this screw out and take it to pieces ; it does not 

♦That is a pretty bad condition of things. Only seven men, in a case that 
called four hundred witnesses for the defence, will swear to speech through the 
crucial instruments before the Bell patent. Three of those seven go by the 
board. Drawbaugh will not swear that they were made before the Bell patent. 
And this has to overcome all the proof from his whole life and conduct; and to 
overcome all specific proof from his own witnesses, one of whom, Dellinger, 
saw him making D and E, after the Bell patent, while others saw the tumbler 
and tin can exhibited as the best after the Bell patent. 

Capt. Moore's testimony (Brief, p. 501) and the whole history of the Axle 
Company is unanswered, and we have always thought unanswerable. We ask 
the Court to read with care that part of our brief which relates to D and E 
(brief, pp. 450-515). 
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drop off. Drawbaugh says after a while this cover on D* was broken 
off, and then the curled magnet would show. He could not have 
used it in that broken condition long, for it appears on inspection 
that the long curled magnet does not bear on the woodwork. It is 
held fast by a little pivot which comes through one end into the 
core, and which is held rather loosely in there. Unless it is pro- 
tected, the mere handling disturbs it ; and in handling it in this case 
it was found necessary to put those two screws in after the thing was 
put in evidence, to keep it from going to pieces. It is perfectly cer- 
tain, therefore, that Drawbaugh did not use that for a year or any 
length of time with the back off, yet the witnesses who pretend to 
identify that say they recognize it by seeing the magnet. Plainly 
the fact is that those witnesses saw this thing before they come to 
testify, and the effort to recollect that by the curled magnet, which 
they certainly never saw before, is one of the many instances of pure 
imagination with which this case abounds. 

There is one piece of written proof about the date of those, and it 
is the only piece of written proof specifically about any particular 
instrument in the case. Will your Honors turn to our Drawbaugh 
brief, page 500 ? 

Mr. Justice Bradley. What do you call those? 

Mr. Storrow. These are lettered D and E. They are magneto 
instruments, said to have been made in the spring of 1875. Harmon 
Drawbaugh, a nephew of Daniel, said he helped Daniel make these 
instruments, and he was asked where the magnets came from — these 
curled magnets. It was on direct examination. Harmon says that 
he helped his uncle make them, and did most of the actual metal work 
himself. Our Drawbaugh brief 500 ; Drawbaugh record, defts, i, 
179, question to Harmon Drawbaugh, nephew to Daniel Drawbaugh, 
the claimant : 

" Q. 131. Who made the curled magnets for those two machines D and E, if 
you know? 

" Ans. He (Daniel Drawbaugh) made the one for the first one and forged it 
and shaped it, and I made the other, I think; there were several — quite a num- 
ber of them made; and I know that Fettrow made a couple, but I don't know 
which of them were used." 

* E has the cover on. There is no cover on D. See the cuts on p. 22, supra. 
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That is his statement, that his uncle Daniel and he made a pair, 
and Fettrow the blacksmith made a pair ; but he is not sure which 
were used. Now we can fix the date of that. Fettrow, called as a 
witness about the dates, put in his accounts with Draw ba ugh — his 
accounts up to April 1, 1876. He said they covered every item of 
dealing he had with him, and they covered things down to five 
cents' worth of steel, and five cents' worth of coal and iron, and little 
things of that sort. In those accounts, full and minute, covering all 
the period under inquiry down to April 1, 1876, there is not, during 
1874 or 1875, and down to their end, in April 1, 1876, not only no 
charge for a magnet, but not a charge for a piece of steel or anything 
which can possibly be construed to mean those magnets. Hiram 
Drawbaugh says, "Fettrow made a couple of magnets for us, and 
my uncle and 1 made a couple ; though I don't know which were 
used." Now it is proved by Fettrow's own account that he did not 
make them before the 1st of April, 1876. 

All these things, your Honors understand, were argued two years 
and a half ago before Judge Wallace, at the first hearing, and the 
defendants took testimony afterwards in the Overland case ; and 
there was not an attempt made to meet any of these things, or to parry 
their effect, or to explain them, or to bring any fact to countervail 
them. Drawbaugh was not on the witness stand after his first depo- 
sition, which ended in January, 1882. He has never been produced 
as a witness since then. 

There are two other witnesses who bear a good deal, specifically, 
upon these two machines. A man by the name of Dellinger, the 
miller at that town, moved there in April, 1876, and stayed there up 
to the time this suit began, in 1880. He says that while he was 
living there he used to go to Drawbaugh's shop. He never went 
there till 1876, and he says that while he was living there he saw 
Drawbaugh making these two machines, D and E. That was after 
the Bell patent, for he did not move there until after the Bell patent. 
He says that it was between April, 1876, and 1881. See this fully 
in our Drawbaugh brief p. 495. 

Another man, Springer, called as a witness by them, says that he 
moved there in April, 1876, and moved away from there about 
Christmas, 1876. He was there during that time. He was a shoe- 
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maker. Ho says he used to experiment with Drawbaugh a great 
deal on talking machines during that time, and after he first became 
intimate with Drawbaugh he would go there and experiment with 
him, and he assisted Drawbaugh a great deal in talking or listening. 
That the instruments they first experimented with after he went 
there, when they fir&t began, were the tumbler F and tin can B. 
That some months after that, Drawbaugh stopped him one day and 
said, "Now come down to-night, and I have got a thing that will 
talk two ways." And he then produced the magnetos D and E as 
new things. It was the first that Springer had seen of them. 
Springer's story is that they had been experimenting ouly with the 
tumbler F and the tin can B. That makes the tumbler and tin 
can the best he had in the summer of 1876. It destroys Draw- 
baugh's whole story about the better instruments. It destroys his 
case. Afterward Drawbaugh's attention was called to this on his 
direct examination, by his own counsel, in an effort to escape its 
effect. But Drawbaugh did not attempt to deny that after the Sell 
patent he and /Springer weie using the tin can as the best they had. 
If that be true, his whole story of better instruments, which had 
superseded the tumbler and tin can, and sent them to the garret 
four years before, is a fabrication as to either the facts or the dates. 
See Springer's testimony, our Drawbaugh brief, p. 41)4 ; Abstract, 52. 
The similar testimony from Capt. Moore (almost the only man of 
respectable education called by the defence) and from other wit- 
nesses, seems to us to conclusively put tht* tin can B as the best 
Drawbaugh had some time after the Bell patent, and by itself to dis- 
prove the existence of D and E in 1875. When you take this, with 
the fact of only seven witnesses out of their four hundred pretend- 
in" to speech through D and E before the Bell patent, and three of 
those specifically proved to have sworn falsely, comparing that with 
the evidence such instruments as D and E a year before the Bell 
patent would have given rise to, considering Drawbaugh's refusal to 
swear to a date for them, and his whole history before and after the 
Bell patent, the case is left clear. See, for this particularly, our 
Drawbaugh brief, pp. 494-515.* 

_ *Iu our Drawbaugh brief every witness who says that he heard speech 
through Drawbaugh's telephones before the Bell patent is. considered. Very 
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I have not spoken of a large mass of our testimony ; you will find 
that in tlrs brief, and I am sure you will read what there is about it. 

few of them can stand examination. Half of them testify to perfect speech 
through ■" and B — the broken tumhler and tin can. The Court knows that is 
impossible. Many others are disposed of like the witnesses I have just con- 
sidered. The Court must read our whole brief. 

When a witness swears to the tumbler and tin can as Drawbaugh's best 
instruments at his visit, and it is certain that his visit is after the Bell patent, 
what havoc does that make of the case and of the dates of the good instru- 
ments, and of the truth of the whole story? 

It seemed to Judge Wallace that such examination did not merely condemn 
those witnesses. It destroyed all reliance on a whole class of which they 
appeared to be fair samples. So he came to the conclusion that the case must 
turn on a comparison of the story alleged with the indisputable facts of the 
claimant's history. That was the ground of his decision. 

But he found more than that. We have quoted, p. 132, supra, what he said 
about the excuse of poverty and of the effect of its proved falsity. He also 
said (opinion, Drawbaugh, Overland proofs, p. 22, after p. 764): 

"In cases where such a chaos of oral testimony exists, it is usually found 
that the judgment is convinced by a few leading facts and indicia, outlined so 
clearly that they cannot be obscured by prevarication or the aberrations of 
memory. Such facts and indicia arc found here, and they are so persuasive 
and cogent that the testimony of a myriad of witnesses cannot prevail against 
them." 

Again, on page 38: 

4 'If these witnesses are mistaken in the dates which they fix for the occa- 
sions they speak of, their testimony can be reconciled with all the probabilities 
of the case. And the reasonable explanation of their testimony is, that those 
witnesses who really saw or used the later exhibits, did so in 1876, 1877, 1878, 
and later, instead of on earlier occasions." 

Again, page 5: 

" According to the theory of the defendants, therefore, as early as February, 
187.5, Drawbaugh had not only distanced Bell in the race of invention, but also 
Gray and Edison, and had accomplished practically all that has since been done 
by a host of other inventors. 

44 The case for the defendants must stand or fall by this theory. The proofs 
leave no room for fair doubt that defendants' contention is substantially 
true, or that the defence has no foundation in fact. It is either true that 
Drawbaugh had long been treading his solitary path of investigation and ex- 
periment in poverty and obscurity, but had perfected his work when the inven- 
tions of other explorers were in embryo, or his story is an ingenious fabrica- 
tion. And, as will hereafter appear, if the defence is a fabrication, many dis- 
interested witnesses have contributed innocently to give it color and strength; 
but Drawbaugh has deliberately falsified the facts." 
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We have called some forty or fifty witnesses, — some of them part- 
ners, all of them neighbors of Drawbaugh, — including the most sub- 
stantial men in that community. They are men whose relations 
with him and his shop were such that if he had had speaking tele- 
phones there, as his story is, they must have seen them and talked 
through them. If they had, they could not have forgotten it; and 
yet they are all perfectly sure that they never saw such a thing, and 
never heard of such a thing, during the time in controversy. We 
have shown you in the brief the names of between thirty and forty 
more persons, and partners and fellow-workmen, occupants of that 
shop, who would also have known all about the telephones if they 
had been there, and who, by the defendants' own testimony, are 
proved never to have heard of anything of the kind (our Draw- 
baugh brief, 306). I do not think a man who had known of such a 
thing many years before the Bell patent could ever have forgotten 
it. On the other hand, I am sure that the class of witnesses chiefly 
called by the defendants, with the background of a shop full of all 
sorts of electrical contrivances which they did not understand, and 
with speaking telephones there after the Bell patent, certainly 
could have got their minds into such a state of confusion, as many 
of them are specifically proved to have done, that the gossip of a 
country post-office and country store would bring them to really 
believe they remembered all that it was for the interest of their 
townsman to prove. 

The value of the testimony of a large number of our witnesses, 
however, does not rest upon either mere recollection or veracity. 
Their whole course of conduct, as well as Drawbaugh's course of 
conduct, is consistent with our belief that his story is untrue, and 
inconsistent with the story itself. For my own part, I attach very 
little value to the supposed mere recollections of his neighbors, 
testifying in his behalf in such a controversy, as to matters they 
never understood and dates which they never cared about. There 
are certain facts, however, in his history which the truth will square 
with, and any story he tells which will not square with them is a 
fabrication. Judge Sprague well said that when the recollections 
are inconsistent with the indisputable facts of the claimant's history, 
one or the other must yield. 
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I have given you some samples of the testimony on his behalf. I 
do not propose to tell your Honors that you can take all the defend- 
ants' testimony and on any given theory weave it together into any 
consistent story. But there is not any story that is so inconsistent 
with the testimony in the defendants' own record, as the story they 
want your Honors to believe. That is to say, there is not any expla- 
nation which goes so little towards explaining both the indisputable 
facts of the case and the specific statements of the defendants' vari- 
ous witnesses, as the story which they want your Honors to believe. 
Here was his shop full of all manner of contrivances which these men 
did not understand. There was a stick telephone at his shop, and 
string telephones in the village, at any rate, and I think it is specifi- 
cally proved by some of their own witnesses that what they asked 
you to believe were electric telephones in his shop were string tele- 
phones (p. 28, 8upra y note). 

There is every possible facility for the confusion of ideas, and you 
have not a witness on the defendants' side who ever had occasion to 
fix anything in his memory. When you have gone through all their 
depositions, as I have done with a few, I think you will find it 
impossible to reconcile them with the facts they have got to be 
reconciled with. And you will find that as to dates, or facts, or 
anything else, you can place very little reliance on them.* 

* The voluminous record in the Drawbaugh case is chiefly made up of pad- 
ding. The defendants called seventy-five witnesses in the attempt to fix by 
mere recollections two collateral dates, affecting only two witnesses. A great 
many more were called for similar purposes. Many more were called to tes- 
tify to what they thought they had heard somebody say he had heard about 
Drawbaugh. 

Actually, only forty-nine witnesses testified that they thought they had 
heard speech at Drawbaugh's shop before the date of the Bell patent. The 
nature of this proof is considered in brief, p. 368; and, beginning on p. 381, 
the deposition of each of these witnesses is considered separately; they are 
all summed up on pp. 444-449. 

About half of these specifically swear to perfectly good speech through the 
tumbler F and tin can B. The Court now know that it is impossible that 
those talked. Seven more swear to speech through instruments which they 
say they do not remember, and cannot pretend to identify; but they allege 
such dates that if the story of the claimant be true, they also must have 
used the tumbler and tin can. A number of these witnesses are specifi- 



